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An  Act  for  the   abolition  of  feudal   rights   and  duties  in 


[Assented  to  \8th  December,  1854.] 

TTTHEREAS  it  is  expedient  to  abolish  all  feudal  rights  preamble. 

t  t  and  duties  in  Lower  Canada,  whether  bearing  upon 
the  Censitaire  or  upon  the  Seignior,  and  to  secure  fair  com- 
pensation to  the  latter  for  every  lucrative  right  which  is  now 
legally  his,  and  which  he  will  lose  by  such  abolition  ;  And 
whereas  in  consideration  of  the  great  advantages  which  must 
result  to  the  Province  from  the  abolition  of  the  said  feudal 
rights  and  duties  and  the  substitution  of  a  free  tenure  for 
lhat  under  which  the  property  subject  thereto  hath  heretofore 
been  held,  it  is  expedient  to  aid  the  Censitaire  in  the  re- 
demption of  the  said  charges,  more  especially  as  regards 
those  which  while  they  press  most  heavily  on  industry  and 
enterprize,  cannot,  from  their  very  nature,  be  otherwise  made 
immediately  redeemable  without  grievous  hardship  and  in- 
justice in  many  cases :  Be  it  therefore  enacted  by  the 
Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Legislative  Council  and  of  the  Legislative 
Assembly  of  the  Province  of  Canada,  constituted  and  as- 
sembled by  virtue  of  and  under  the  authority  of  an  Act 
passed  in  the  Parliament  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  intituled,  An  Act  to  re-unite  the 
Provinces  of  Upper  and  Lower  Canada,  and  for  the  Govern- 
ment of  Canada,  and  it  is  hereby  enacted  by  the   authority 

of  the  same,  as  follows  : 

1 
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Ac-.s  3  v.  c.  42,  I.  The  Act  passed  in  the  eighth  year  of  Her  Majesty'? 
Reign,  intituled,  An  Act  the  better  to  facilitate  optional  com- 
mutation of  the  tenure  of  lands  en  roture  in  the  seigniories 
and  fiefs,  in  Lower  Canada,  into  that  of  franc- alleu  roturier, 
and  the  Act  passed  in  the  twelfth   year  of  Her  Majesty's 

And  12  v.c.49  Reign,  and  intituled,  An  Act  to  amend  the  Act  passed  in  the 
eighth  year  of  Her  Majesty's  Reign,  intituled,  '  An  Act  the. 
'  better  to  facilitate  optional  commutation  of  the  tenure  of 
1  lands  en   roture  in  the  seigniories  and  fiefs,  in  Lower  Ca- 

Rcpeaied  as  '  nada,  into  that  of  franc-alleu  roturierj  shall  be  and  they 
are  hereby  repealed  in  so  far  as  regards  the   seigniories  to 

ritenda"8  Act  which  this  Act  applies  :  but  deeds  of  commutation  granted, 
or  other  things  done  under  them,  shall  remain  in  full  force 
and  have  the  same  effect  as  if  the  said  Acts  had  not  been 
repealed. 

DETERMINATION  OF  THE  PRICE  TO  BE  PAID  BY  SEIGNIOR  AND 
CENSITAIRE  FOR  THE  COMMUTATION  OF  THE  TENURE  OF 
THEIR    PROPERTY. 

fioremortoap-      II.  It  shall  be  lawful  for  the  Governor  to  appoint  Commis- 

point   Comiuis-     •  i         ,i  •        ,  -i      r 

rionen.  sioners  under  this  Act,  and,  irom  time  to  time,  to  remove 

them  and  to  appoint  others  in  the  place  of  any  so  removed, 
or  dying,  or  resigning  office  ;  and  each  of  the  said  Commis- 
sioners shall,  before  intering  upon  the  duties  of  his  office, 
take  and  subscribe,  before  a  Judge  of  the  Superior  Court, 
the  following  oath  : 

Their  oath  of     u  I,  ,  swear  that  I  will  faithfully,  and  without 

"  partiality,  fear,  favor  or  affection,  perform  my  duty  as 
"  Commissioner  under  the  Seigniorial  Act  of  1851." 

Remuneration.  III.  The  said  Commissioners  shall  receive  for  their  ser- 
vile-; under  this  Act,  and  for  their  necessary  expenses  and 
disbursements,  such  compensation  as  shall  be  allowed  to 
them  respectively  by  the  Governor,  and  no  other  fees  or 
emoluments  whatsoever. 
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IV.  Each  of  the  said  Commissioners  shall  and  may  act  as  Commi 
such  in  any  part  of  Lower  Canada,  and  they  shall  be  aiding 


ussioners 
to  act  in  the 
seigniories    as- 

\o  each  other,  so  that  any  one  of  them,  if  need  be,  may  con-  signed  to  them 

7  J  respectively. 

tinue  and  complete  the  work  begun  by  any  other  ol  them  ; 
but  subject  to  this  provision  the  Governor  may,  from  time  to 
time,  assign  the  seigniory  or  seigniories  in  and  for  which 
each  of  them  shall  act. 

V.  It  shall  be  the  duty  of  each  of  the  said  Commissioners  They  shall 
to   value   the    several   rights   hereinafter   mentioned,    with  ^eof each 
regard  to  each  seisrniory,  which  shall  be   assigned  to  him  seigniory, 

°  °  J '  ^  °  shewing : 

as  aforesaid  by  the  Governor,  and  to  draw  up,  in  tabular  form 
in  triplicate,  a  schedule  of  such  seigniory,  shewing  : 

1.  The  total  value  of  the  seigniory,  that  is  to  say,  of  all  the  Tlie  total  vaIue 
property  and  lucrative  rights  which  the   Seignior  holds  as  or^se'S1"- 
such,  whether  as  Seignior  dominant  of  any  fief  held  of  him 

as  such  Seignior,  or  otherwise,  including  in  such  total  value, 
the  value  of  the  rights  of  the  Crown  ; 

2.  The  value  of  the  rights  of  the  Crown  in  the  seigniory,  The  value  of 
including  the  value  of  the  droit  de  quint,  and  all  other  valuable  \hl  crown°the- 
rights  of  the  Crown  therein  as  Seignior  dominant,  or  by  reason rein  * 

of  any  reservation  in  the  original  grant  of  the  seigniory,  and 
any  difference  between  the  absolute  value  in  franc-all leu  rotu- 
rier  of  all  unconceded  lands,  waters  and  water  powers  in 
the  seigniory,  and  appertaining  thereto,  and  the  value  of  the 
seigniorial  rights  therein,  as  they  may  be  ascertained  by  the 
decision  of  the  Judges,  under  the  provisions  hereinafter  men- 
tioned. 

3.  The  value  of  the  lucrative  rights  of  the  Seignior  domi-  And  of  thosc 
nant.  of  whom  the  seisrniory  f°r  which  the  schedule  is  made°f.an-Toth,er  . 

"  o  J  Seignior  domi- 

may  be  held,  if  the  seigniory  be  an  arrierc-fief ;  nant; 

4.  The  yearly  value  of  the  seigniorial  rights  upon  each  The  yearly 
land,  that  is  to  say,  each  parcel  of  land  originally  conceded  va^na.^.^e 
as  a  separate  lot,  or  actually  owned  at  the  time  of  making  rishts  on  each 
the  schedule  by  a  separate  person  ;  entering  severally, — the 
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yearly  value  of  the  lods  et  ventes, — the  yearly  value  (if  any) 
of  the  droit  de  banali 'U%  and  of  the  exclusive  right  to  build 
mills  in  the  seigniory,  as  distinguished  from  the  right  to  the 
water  powers,  if  such  rights  be  recognized  by  the  decision 
of  the  Judges  who  are  to  enquire  of  the  same  as  hereinafter 
provided,  but  not  otherwise, — the  yearly  value  of  the  cens  et 
rentes  and  other  fixed  rights,  and  of  any  other  legal  charges 
to  which  the  land  may  be  subject  ;  but  the  droit  de  retrait 
shall  not  be  deemed  a  lucrative  right ; 

The  extent  of  5.  The  extent  of  such  land  according  to  the  title  of  the 
owner,  if  produced,  and  whether  it  is  held  for  agricultural 
purposes,  or  is  a  mere  emplacement  or  building  lot  : 

How  the  char-      (j.  [n  determining  seigniorial  charges  to  which  each  land 

Mt  on    any  lot  .  1      n     i  ■  t     •*  i  1         ■  1  /• 

.ill  be  deter- is  subject,  the  Commissioner  shall  be  guided  by  the  title  ot 
the  owner  from  the  Seignior,  subject  to  the  decision  of  the 
Judges  hereinafter  mentioned,  if  such  decision  shall  in  any 
And  its  extent ;  way  limit  the  rights  of  the  Seignior  under  the  said  title  ;  and 
in  the  absence  of  the  title  of  the  owner,  the  Commissioner 
shall  determine  the  extent  of  the  land  and  the  seigniorial 
charges  to  which  it  is  subject  by  such  books,  plans,  proc.es- 
verbaux,  or  other  secondary  evidence  as  he  may  be  able  to 
procure  ; 

5°?  ,'';'  ,ot      7.  Each  land  shall  be  described  in  the  schedule  by  the 
"Hall  be  d  J 

'  ;n  the  number,  and  concession,  under  which  it  stands  in  the  land- 
roll  of  the  Seignior,  (or  if  it  bear  no  such  description  therein, 
then  by  the  besl  brief  designation  'the  Commissioner  can 
i  to  it,)  and  the  name  of  the  owner  as  it  appears  on  the 
land-roll,  and  in  default  of  information  on  any  of  the  said 
points,  the  Commissioner  may  describe  it  in  such  manner  as 
he  may  think  most  convenient,  provided  he  assign  to  each 
land  a  Be]  arate  and  distinct  number ; 

8.  Tip   '  ommissioner  shall  also  include  in  the  schedule 
all   lauds   in   regard   to  which   the  seigniorial   rights  have 
•mmuted,  and  write  opposite  thereto  the  word  "com- 

d  "    on    . 
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VI,  In  order  to   determine  the   value  of  the  seigniorial  General  rules 
rights  on  lands  held  en  roture,  the  Commissioner  shall  observe 
the  following  rules,  namely  : 

1.  The  amount  of  the  cens  et  rentes  and  annual  charges  Cms  et  rentes 
shall  be  taken  as  the  yearly  value  thereof ;  and  if  any  such  charges. 
rents  or  charges  be  payable  in  grain,  fowls  or  other  provi- 
sions or  fruits  of  the  earth,  their  average  value  shall  be  com- 
puted according  to  the  average  price  of  articles  of  the  same 

kind,  taken  from  the  books  of  the  merchants  nearest  to  the 

place,  or  ascertained  in  any  other  manner  the  Commissioner 

shall  think  most  equitable  ;  to  establish   such  average  year,  Average  year. 

the    fourteen    years    immediately    preceding  the   period  at 

which  the  valuation  is  made,  shall  be  taken,  the  two  highest 

and  the  two  lowest  shall  be  struck  out,  and  the  average  year 

shall  be  established  on  the   ten   remaining  years  ;  the  value 

of  personal  labour  (corvees)  shall  be  estimated  in  the  same 

manner  ; 

2.  In  order  to    establish   the    yearly    value  of  the    casual  Casual  rights, 
rights,  an  average  year  of  their  value  shall  be  computed  for 

each  of  the  two  classes  of  lands  hereinafter  mentioned,  upon 

the  ten  years  immediately  preceding  the  passing  of  this  Act, 

and  the  amount  of  the   valuation    of  the    said    average  year 

shall  be  the  yearly  value  of  the  said  casual    rights  for  all  the 

lands  in  the  seignioiy  of  the  same  class  ;  and    the  Commis-  Value  of  lodset 

sioners  in  estimating  the  yearly    value    of  the  lods  et  rentes  cuUuraUand" " 

in  any  seigniory,  shall  distinguish  those    accruing  on  lands  and  on  emPla- 

J  o  J  7  o  o  cements   to  be 

held  as  emplacements  or  building  lots  or  for  other    than  agri-  distinguished, 
cultural  purposes,  which  shall  form  one    clas,  from  those  on 
lands  held  for  agricultural  purposes,  which    shall    form  ano- 
ther class ;  and  the  Commissioner  shall  apportion   the  yearly  How  appor- 
value  of  the  lods  et  rentes  on  each  class,  upon   the   lands  be-tl0nc  ' 
longing  to  that   class,  charging   each    land    with   a   portion 
thereof  proportionate  to  its  value  with    regard  to    lands  held 
as  emplacements  or  building  lots,  or    for    other   than  agricul- 
tural purposes,  and  proportionate  to    its  extent   with   regard 
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A-t..  rente      to  lands  held  for  agricultural   purposes:  and  any  rente  ex- 
Zds  ]>ressly  charged  in  any  deed   of  partial  commutation  under 

'^Imutitlln.'  the  Acts  hereby  repealed,  as  an  indemnity  to  be  paid  by  the 
Censitaire  instead  of  lods  et  ventes,  shall  be  held  to  represent 
the  value  of  the  right  to  lods  et  ventes  on  the  land  referred  to, 
and  shall  be  entered  and  dealt  with  in  all  respects  accor- 
dingly ; 

'-oil  dc  bana  3.  in  order  to  establish  the  yearly  value  of  the  droit  de  bc$- 
nalite  and  the  exclusive  right  of  having  mills  in  the  sei- 
gniory,  (independently  of  the  right  to  the  water  power,)  if 
any  such  rights  be  recognized  by  the  said  Judges  as  afore- 
said, the  Commissioner  shall  estimate  the  probable  decreas 
(if  any)  in  the  nett  yearly  income  of  the  Seignior  from  his 
mills,  to  arise  from  the  loss  of  such  right,  and  the  said  sum 
shall  be  deemed  the  yearly  value  of  such  right,  and  shall  be 
apportioned  upon  the  lands  subject  to  the  said  right  in  pro- 
portion to  their  extent ; 

Other  rights.  4.  Any  other  rights  shall  be  valued  according  to  the  re- 
venue or  profits  which  may  have  accrued  therefrom  to  be 
ascertained  by  the  Commissioner  in  such  manner  as  he  shall 
deem  most  equitable,  and  shall  be  charged  upon  the  lands 
subject  thereto  respectively  ; 

i'early  vsiiuo        5.  The  yearly  value  of  each  class  of  rights  upon  each  land. 
..t  all  rigbtai   to    .     ,.  ,  J         J  ,  ,  , 

nviTtcd     shall  become  a  rente  constitute   charged  upon   the   same  as 

,  ',,n   the  compensation  payable  to   the    Seignior   thereof,  and  the 

total  amount  of  such  rentes  constitutes  on  any  land,  after  the 

deduction  to   he  made  therefrom  as  hereinafter  provided, 

shall  be  payable  to   the    Seignior   yearly,  at   the   time    and 

plaee  where  ihe  cms  cl  rentes  on  such  land  are  now  payable, 

unless  it  be  otherwise  agreed  between  the    Seignior  and  the 

Censitaire,  and  shall  accrue  from  the  day  on   which  notice 

of  the  deposil  of  the  schedule  of  the  seigniory  shall  be  given. 

in  the  Canada  Gazette,    on   which   day  the   present   cens  ei 

rentes  and  other  annual  charges  upon  the  land  shall  ecu- 
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to  accrue  ;  and  both  they  and  the   rentes  constitutes,    under  As  to  broken 
this  Act,  shall  accrue   rateably   for  any   broken   period  less peno   '  • 
a  year,  during  which  they  may  exist  ; 

6.  The  value  of  the  rights   of  the    Seignior   dominant  in  Value  of  the 
any  arriere-fief)  shall  form  the    capital  of  a  rente  constitute  gnior  dominant 
payable  yearly  by  the  Seignior  of  the  arriere-fief,  on  the  day  \°JJ^f ^f 
of  the  date  of  the  publication  in  the    Canada  Gazette  of  the  ^nsmUe  pay- 

1  #  able  to  him. 

notice  of  the  deposit  of  the  schedule  of  such  arriere-fief,  and 
accruing  from  the  day  of  such  publication ;  but  out  of  the 
moneys  coming  to  the  Seignior  of  the  arriere-fief,  from  the 
Provincial  aid  hereinafter   mentioned,  a   sum   bearing   the  His  share  in 

.  ,     ,         ..  ,  .  ,        the  Fund  pro- 

Same  proportion  to  the  whole  01   such  moneys   as  the  value  vided  by    s 

of  the  rights  of  the    Seignior  dominant   in   such   arriere-fief 

bears  to   the  value   set   upon   the    seignorial  rights  of  the 

Seignior  servant   in   such  arriere-fief,  shall   belong   to  the 

Seignior  dominant,  and  his   said   rente   constitute  shall  be 

diminished  by  the  amount  of  the  yearly   interest,  at  six  per 

cent  per  annum,  of  the  sum  so  coming  to  him  out  of  the  said 

Provincial  aid  ; 

7.  And,  in  estimating  the  value  of  the  casual  rights  of  the  Casual  rights 
Crown,  in  relation  to  each  seigniory,  the  Commissioner  shall  how  vaiueT 
be  guided,  as  nearly  as  possible,  by  the  same    rules  as  are 

hereby  prescribed  for  the  determination  of  the  yearly  value 
of  the  casual  rights  of  the  Seigniors. 

VII.  Before   beginning   to   prepare  the   schedule   for  any  Notice  by  the 
seigniory,  the  Commissioner  entrusted  with  that  duty,  shall  £"1 
give  public  notice  of  the  place,  day  and   hour,  at   which  he  cin.s  his  in" 
will  begin  his  inquiry  ;  and  such   notice   shall  be   made  by 
placards  and  publications   in   the    english   and  french  lan- 
guages, at  the  door  of  every  parish  church  in  such  seigniory, 
during  four  consecutive  Sundays,  at  the  conclusion  of  divine 
service  in  the   forenoon,  or  by   placards  in    both   languages, 
posted,  during  four  consecutive  weeks,  in  the  most  frequented 
place  in  any  seigniory  in  which  there  shall  be  no  church. 
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He  may  enter  VIII.  It  shall  be  lawful  for  the  Commissioner  to  enter 
t"he  purp!. -■«  of  upon  all  lands  situate  in  the  seigniory  the  schedule  whereof 
is  to  be  made  by  him,  in  order  to  make  such  examination 
thereof  as  may  be  necessary,  without  his  being  subject 
in  respect  thereof  to  any  obstruction  or  prosecution,  and 
with  the  right  to  command  the  assistance  of  all  Justices, 
Peace  Officers  and  others,  in  order  to  enter  and  make  such 
examination,  in  case  of  opposition. 

Powers  of  the        ix.  The    said    Commissioners,  and  each  of  them  sepa- 

Commissioners 

obtaining  in-  rately,  shall  have  full  power  and  authority  to  examine  on 
oath  any  person  who  shall  appear  before  them,  or  any  of 
them,  either  as  a  party  interested  or  as  a  witness,  and  to 
summon  before  them,  or  any  of  them,  all  persons  whom 
they  or  any  of  them  may  deem  it  expedient  to  examine 
upon  the  matters  subject  to  their  consideration,  and  the  facts 
which  they  may  require  to  ascertain  in  order  to  carry  this 
Act  into  effect,  and  to  require  any  such  person  to  bring 
with  him  and  produce  before  them  or  any  of  them  any  book, 
paper,  plan,  instrument,  document  or  thing  mentioned  in 
mk!i  summons,  and  necessary  for  the  purposes  of  this  Act  : 

'imishmcntof  And  if  any  person  so  summoned  shall  refuse  or  neglect  to 
appear  before  them,  or  before  the  Commissioner  who  shall 

re  them,  or  1  1   i  •  •  i      1 1  e 

riveinfor-  have  summoned  him,  or  appearing,  shall  refuse  to  answer 
any  lawful  question  put  to  him,  or  to  produce  any  such  book, 
paper,  plan,  instrument,  document  or  thing  whatsoever 
which  may  be  in  his  possession,  and  which  he  shall  have 
been  required  by  such  summons  to  bring  with  him  or  to  pro- 
duce, such  person  shall,  for  every  such  refusal  or  neglect, 
incur  a  penally  of  not  less  than  ten  nor  more  than  fifty 
pounds  currency,  payable  to  Her  Majesty,  to  be  recovered 
with  costs  upon  summary  plaint  by  such  Commissioner 
before  any  Judge  of  the  Superior  or  Circuit  Court,  and,  in 
defeull  of  immediate  payment,  shall,  by  warrant  of  such 
lodge,  be  apprehended  and  committed  to  the  common 
ol  of  the  Distriol  for  a  period  not  exceeding  one  calendar 
month. 
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X.  Whenever  the  Commissioner,  charged  with  the  making  vaiue  may  be 
of  the  schedule  of  a  seigniory,  shall  be  of  opinion   that  the  l^Ti^ 
rales  prescribed  in  this  Act  for  determining  any  value  which  required  by 

p  °         •>  M'igniors  or 

he  is  hereby  required  to  determine,  do  not  form  an  equitable  Cmntta&res. 
basis  for  determining  the  same,  or  when  the  Seignior,  or 
not  less  than  twelve  Censitaires  of  the  seigniory,  shall  call 
upon  the  said  Commissioner  in  writing,  within  a  period  not 
exceeding  eight  days,  after  the  day  fixed  for  the  commen- 
cement of  the  inquiry  by  the  Commissioner,  requiring  that 
experts  be  appointed  to  determine  ihe  value  of  the  seigni-Howsuch 
orial  rights  therein,  the  said  Commissioner  shall  call  a  public  e^f?lrtsJ^]\ 
meeting  of  the  Censitaires  of  the  seigniory,  at  such  place 
therein,  and  on  such  day  and  at  such  hour,  as  shall  be  spe- 
cified in  the  public  notice  thereof,  which  he  shall  give  in 
the  manner  prescribed  by  this  Act  with  respect  to  the  com- 
mencement of  his  inquiry,  for  the  purpose  of  appointing 
two  experts,  one  of  whom  shall  be  appointed  by  the  Seignior, 
and  the  other  shall  be  elected  by  the  majority  of  the  Censi- 
taires present  at  such  meeting  ;  and  in  case  the  Seignior  or 
his  agent,  shall  not  be  present  at  the  said  meeting,  or  being 
present,  shall  refuse  or  neglect  to  appoint  an  expert,  the 
said  Commissioner  shall  appoint  one  on  behalf  of  the  Seig- 
nior, and  such  expert  shall  have  the  same  powers  as  he 
would  have  had  if  he  had  been  appointed  by  the  Seignior, 
and  in  the  event  of  the  Censitaires  refusing  or  neglecting 
to  appoint  an  expert  on  their  behalf,  the  Commissioner  shall 
in  like  manner  appoint  an  expert  to  act  for  them. 

2.  The  two  experts  so  appointed  shall  have   and   exercise  powers  of 
the  same  powers  with  respect  to  the  valuation  of  the  seigni-eTf,er^' 
orial  rights   as  could  be    exercised    by   the    Commissioner  They  shall  «..i 
himself,  except  that  they  shall  not  in  any  case  be   bound  by  the  foregoirm; 
the  rules  aforesaid  ;  and  the  said  two   experts  shall   appoint rule?' 
a  third  expert,  but  in    case  the  two  experts  shall    not    agree 
upon  the  person  to  be  the  third  expert,  then  any  Judge  of  the  Third  exptri. 
Superior  Court  in  the  District  in  which  the  seigniory   or  the 
greater  part  thereof  lies,  shall,   on    the    application  of  either 
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expert,  after  three  clear  days'   notice   to  the    other,  appoint 
The  nine        such  third  expert  :  and  the  sums  fixed  by  any  two  of  such 
e  entered    experts  as  the  yearly  value  of  the   seigniorial   rights  respec- 
ts Bchedule-  lively,  shall  be  taken  by  the  Commissioner  as  the  value  the- 
reof, and  shall  be  apportioned  by  him  in  the  manner  herein- 
before prescribed,  upon  or  among  the  lands  subject  to  such 
rights  ;  and  the  Commissioner  shall  mention   in  the    sche- 
dule thai  the  value  was  determined  by  expertise. 

rl  3.  Provided  that,  when   the  Seignior   and  the  Censitaires 

ni.iv  lie  chosen. 

shall  agree  to  appoint  and  elect,  or  shall   appoint  and  elect 

one  and  the   same   expert,  such  sole  expert  shall  have   the 

same  powers  as  the  three  experts  would   have    had,  and  his 

;ner  decision  shall  be  final :  And   provided   also,  that  the  Com- 

ii! .iy  l.e  .-"le  or  L  ' 

third  expert,     missioner  may  be  appointed  either  third  expert  or  sole  expert. 

of  experts  4.  In  the  event  of  one  of  the  said  experts  dying,  becoming 
I  for.  incapacitated,  or  refusing  to  act,  the  appointment  or  elec- 
tion of  another  in  his  stead  shall  be  proceeded  with  in  the 
manner  above  prescribed,  excepting  that  it  shall  not  be  ne- 
cessary to  call  a  public  meeting  of  the  Censitaires  for  the  ap- 
pointment  of  an  expert  in  the  stead  of  the  person  repre- 
senting the  Seignior;  but  if  the  Seignior  refuse,  or  neglect 
during  eight  days  to  appoint  another  expert,  after  having 
been  required  so  to  do  by  the  Commissioner,  the  Commis- 
sioner shall  appoint  an  expert  on  behalf  of  the  said  Seignior. 

An  i  if  the  5.  If  the  Commissioner  be  appointed  third    expert  or   sole 

Commissioner  .  .  c  .  -,     r  .  - 

he  expert,  e.ipcrl,  then  it  he  be  prevented  irom  acting  by  any  cause, 
the  Commissioner  who  shall  be  directed  by  the  Governor  to 
continue  the  proceedings  in  the  seigniory,  shall  be  third 
expert  or  sole  expert  in  the  place  of  the  former  Commissioner. 

6.  The  said  experts  shall  be  entitled  to  receive,  out  of  the 
funds  provided  by  this  Act,  such  fees  as  the  Commissioner 
shall  deem  proper  to  tax,  provided  that  they  do  not  exceed 
the  sum  of  fifteen  shillings  for  each  day  of  necessary  atten- 
r  dance.  And  the  said  lees  shall  be  paid  by  the  Receiver  Ge- 
ii'  ral  upon  the  certificate  of  the  Commissioner. 
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XI.  The  said  Commissioner,  immediately  after  the  making  Notice  that 

i     n      ■  -it  l         it     schedule  is 

of  the  schedule  of  a  seigniory,  shall  give  eight  days   public  ready  for  ins- 
notice,  in  the  manner  prescribed  by  the   seventh  section  of pec 
this  Act,  that  such  schedule  will  remain  open  for  the  ins- 
pection of  the  Seignior  and  the  Censitaires  of  the  seigniory 
during  the  thirty  days  following  the  said  notice  ;  and  during  inspection,  and 

,..„•..  ,i     correction   of 

that  time,  the  Commissioner  may  correct  any  error  and  supply  errors. 
any  omission  which  may  be  pointed  out  to  him  by  any  party 
interested,  or  which  shall  come  to  his  knowledge  in  any 
other  manner,  but  he  shall  not  alter  any  value  determined 
by  expertise  without  the  consent  of  the  majority  of  the  experts 
or  of  the  sole  expert  ; 

2.  The  proprietor  or  possessor  of  the  seigniory  may  appear,  who  may  ap- 

.xI         .  i       i  •  ,      c  i        ^  •      •  pear  to  demand 

either  in  person  or  by  his  agent,  belore  the  Commissioner,  corrections. 
for  the  purpose  of  having  any  error  corrected  which  may 
have  crept  into  the  said  schedule  ;  and  for  the  like  purpose 
the  Cc?isitaires  of  the  seigniory  may  appear  before  the  said 
Commissioner  by  their  agent  to  be  appointed  by  a  majority 
of  the  Censitaires  of  the  seigniory  present  at  a  meeting 
called  for  that  purpose  by  any  three  or  more  of  the  Censi- 
taires thereof,  eight  days'  public  notice  thereof  having  been 
previously  given  in  the  manner  prescribed  in  the  seventh 
section  of  this  Act ; 

3.  But  no  schedule  shall  be  completed  until  the  Judges  schedule  not 
of  the  Special  Court  shall  have  given  judgment  upon  the ted  {j^tasei*" 
Questions  to  be  submitted  to  them  as  hereinafter  mentioned  ;  gnior's  rigbta 

^  '  are  decided. 

and  in  the  event  of  any  of  the  decisions  pronounced  by  the 
said  Special  Court,  being  reversed  or  altered  upon  appeal  to 
the  privy  Council,  the  Commissioners  forming  the  Court 
of  Revision  of  schedules  hereinafter  mentioned  shall  alter 
and  amend  the  schedules  accordingly  ; 

XII.  It  shall  be  lawful  for  the  Governor,  by  letter  under  Four  revising 

•  t»         •       •    i  n  if  i      Commissioners 

the  signature  of  the  Provincial  Secretary,  to  select,  iroin  the  t0  be  selected. 
Commissioners  so  to  be  appointed,  four  of  their  number,  of 
whom  any  three  shall  form  a  Court  for  the  revision  of  sche- 
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Tkreo  to  sit.  dnies  made  under  this  Act,  and  in  like  manner,  from  lime  to 
time,  to  remove  them  and  to  appoint  others  in  the  place  of 
any  so  removed,  dying,  resigning  office  or  being  incapaci- 
tated to  act ; 

Two  may  de-        2.  The  decision  of  any  two  of  the  Commissioners  so  se- 

eide.  J 

lected,  whether  the  others  be  present  or  not,   on  any  matter 

relating  to  the  revision  of  any   schedule   made   under  this 

Act,  shall  be  final ; 

^uke  evince  **•  ^n  makmg  such  revision,  the  Commissioners  shall  pro- 
ceed summarily,  but  they  may  order  any  evidence  to  be 
adduced  which  they  may  think  requisite  to  enable  them  to 
pronounce  a  correct  decision,  and  for  that  purpose  shall  have 
the  same  powers  as  in  making  a  schedule  : 

4.  No  Commissioner  so  selected  shall  sit  in  revision  of 

their  own  .sche- 
dules. any  schedule  made  by  him  ; 

v\hen  .nil  5     ±n(±  no  revj,sion  of  any  schedule  shall  be  allowed,  un- 

how  »   revision  _  •>  ' 

may  i)C  oi>  less  application  he  made  for  the  same  within  fifteen  days 
from  the  expiration  of  the  time,  allowed  under  the  eleventh 
section  of  this  Act,  for  the  correction  1  hereof  by  the  Commis- 
sioner by  whom  it  was  made  ;  and  every  such  application 
shall  be  made  by  a  petition,  presented  on  behalf  of  the  party 
interested  to  the  Governor,  specifying  the  objections  made 
to  such  schedule  and  the  amendments  demanded,  and  pray- 
ing for  the  revision  thereof; 

How  Mhednles      C.   Upon  the  receipt  of  any  such    petition,   the   Provincial 
-hall  be  refer-  0  ,,,,■,  ,    V,  ■      •  <■         ■ 

red  to  them  for  Secretary  snail  icier  the  same  !<>  .he  Commissioners  forming 

the  Court  of  Revision  aforesaid,  whose  duly  it  shall  be,  after 
having  given  eight  days'  notice  in  the  manner  provided  by 
the  seventh  section  of  this  Act,  to  proceed  to  revise  the  sche- 
dule therein  mentioned,  and  if  they  find  any  error;  to  correct 
the  same,  in  so  far  as,  bin  no  farther  than,  it.  shall  have  been 
so  specially  objected  to  ;  but  they  shall  not  alter  any  value 
determined  by  expertise  without  the  consent  of  tli  ■  majority 
of  the  experts  or  of  the  sole  expert ; 
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7.  The  said  Court  of  Revision  may  award    and   tax  costs  Costs  against 
against  any  parly  who  may  in  iheir  opinion  have  demanded  Squiring1*  re}- 
or  opposed  the  revision  of  the  schedule   without    reasonable  vlsl0n- 
cause,  and  such  costs  may  be  recovered  on  the  certificate  of 
any  one  of  the  said  Commissioners  as  a  debt  due  by  the  party 
against  whom  they  shall  have   been    awarded,  to   the  parly 
in  whose  favour  they  have  been  taxed. 

XIII.  As  soon   as    the   schedule   of  a   seigniory   shall  be  ^i00  of  Tf 

°  J  pletion  and  de- 

completed  in  the  manner    hereinbefore   provided,  the    Com-p°sitof  sche" 

i  i      ii  i  i      •        i      n  •  .    i.  dule  with  the 

mtsstoner,  who  shall  have  made  it,  shall  transmit  a  triplicate  Receiver  Ge- 
thereof  to  the  Receiver  General   of  this   Province;  he  shall ne 
deposit  another  triplicate  in  the  office  of  die  Superior  Court  Triplicates 

,       . ,. .  i  •    i     i  •  •         •  ■  r  i   h°w  disposed 

m  ihe  District  in  which  the  seigniory   is    situate,  or  ii    such  of. 

seigniory  be  si  mate  in  two  Districts,  then    in  the    office   of 
the  said  Court  in  that  District  in   which    the  greater   part  of 
such  seigniory  is  situate  ;  and  shall  retain   the    other  tripli- 
cate in  his  hands  until  it  shall  be  otherwise  provided  bylaw  ; 
and  he  shall  give  public  notice  of  his    having    so   deposited 
the  same,  in  the  terms  of  the  form    A,  annexed  to  his  Act, 
or  in  other  terms  of  like  import,  in  the    english   and  french 
languages  in  the  Canada  Gazette,  or  other  newspaper  recog- 
nized as  the  official  gazette  of  the  Province,  and    in  at  least 
one  newspaper  published  in  the  District  in  which    such  sei- 
gniory or  the  greater  part  thereof  is  situate,  or  if  there   be  no 
newspaper  published  in  such  District,  such    notice    shall  be 
so  published  in  the  nearest    District  wherein  one  or   more 
newspapers  are  published.     And  the  Clerk  of  the    Superior  Copies  and  ex- 
Court  shall  furnish  copies  of  or  extracts  from  such   schedule  furnished. 
duly  certified  in  the  usual  form,  to  any   person    applying  for 
the  same,  and  may  demand  three  pence    currency  for  every 
hundred  words  or  figures  in  any  such  copy  or  extract  ;  and  Fee  thercfrr 
he  shall  also  furnish  one    copy   of  every  such    schedule  on 
demand  to  the  Seignior  of  the  seigniory  to  which  it   relates, 
and  the  costs  thereof  shall  be  paid  out  of  the  funds  provided 
by  this  Act  ;  and  all  such  copies   and  extracts,  whether  in  Their  logai 
words  or  figures,  shall  be  deemed  authentic,  and  shall  serve  effect 
as  prima  facie  proof  of  all  matters  therein  set  forth. 
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ABOLITION  OF  FEUDAL    RIGHTS  AND  DUTIES. 

Upon  the  pn-  XIV.  Upon,  from  and  after  the  date  of  the  publication  in 
notCieol°of  depo-the  Canada  Gazette,  or  other  official  gazette  as  aforesaid, 
iuio*ofV<cT°f  a  notice  °f  me  deposit  of  the  schedule  of  any  seigniory 
guiory.  an       ;1<  aforesaid,  every  Censitaire,   in  such   seigniory  shall,  by 

fonds  therein  to  '  '  .  7-  n       .         -  -, 

be  hell  in  virtue  thereof,  hold  his  land  in  franc-atleu  rotuner,  free  and 
clear  of  all  cens,  lods  et  ventes,  droit  de  banalite,  droit  de 
rrtrait,  and  other  feudal  and  seigniorial  duties  and  charges 
whatever,  except  the  rente  constitute  which  will    be  substi- 

And  (he  Sei-  tuted  for  all  seigniorial  duties  and  charges  ;  and  every  Sei- 
r  quint,  £c.gni°r  shall  thereafter  hold  his  domain  and   the  unconceded 

to  the  Crown.  ]ant]s  m  \x\s  seigniory,  and  all  water  power  and  real  estate 
now  belonging  to  him  in  franc-alleu  roturier,  by  virtue  of  this 
Act,  and  the  same  and  the  rentes  conslituees  payable  to  him 
under  this  Act  by  his  Censitaires,  or  by  any  Seignior  of 
whose  fief  or  seigniory  he  his  the  Seignior  dominant,  shall 
be  held  and  enjoyed  by  him  free  and  clear  of  all  quint, 
relief  ox  other  feudal  dues  or  duties  to  the  Crown  or  to  any 
Seignior  dominant  of  whom  his  fief  or  seigniory  is  now 
held  ;  subject  always,  both  as  regards    Seignior   and  Censi- 

No  seigniorial  ttiire,  to  the  provisions  of  this  Act  :  Nor  shall   the  Seignior 

ri^ht  or  duty  .pi  •  i     •  i  •  i 

nun  or  be  as  such,  aiter  the  said  time,  be  subject  to  any  onerous   obli- 
gation towards  his  Ccnsitaires,  or  be  entitled  to  any  honorary 
rights,  nor  shall  any  land  be  thereafter  granted   by  any  Sei- 
gnior to  be  held  by  any  other  tenure  than  franc-alleu  roturier, 
Prov  or  subject  to  any  mutation  fines  or  other   feudal    dues;  Pro- 

vided always,  that  no  Seignior  shall  concede  or  alienate  any 
•ted!'0  "  \r'xn  °f  'l!ic  unconceded  lands  in  his  seigniory,  until  after 
the  notice  of  the  deposit  of  the  schedule  thereof  has  been 
given  as  aforesaid,  and  any  such  concession  or  alienation 
Bhall  be  null  and  void. 

XV.   Bui  no  right,  which  any  Seignior  may  have  acquired 
Lformiiis,  by  any  legal  stipulation  entered   into   before    the  passin<rof 

to  remain.il  ".       » 

itnis  Act,  by  any  deed  subsequent  to  the  deed  of  concession, 
to  take  any  land  lor  the  purpose  oi  using  the   water  power 
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adjoining  the   same    and   belonging  to    such    Seignior,  on 
paying  for  such  land  the  full  value  thereof  and  of  all  impro- 
vements thereon,  shall  cease  by   reason   of  the   passing  of 
this  Act,  but  the  same  shall  remain  in  full    force  :  Provided  Proviso:  owner 
always,  that  the  owner  of  any  land  adjoining  water  power,  ingTwater0" 
so  acquired  by  the  Seignior,  and  not  then  used  by  him,  may,  mandittn  ©er- 
at  any  time,  after  the  expiration  of  one  year  from  the  passing tain  cases' 
of  this  Act,  demand  the  right  to  use  such  water  power  from 
the  Seignior,  on  paying   him  the    full  value    of  such   right, 
which  value,  if  not  agreed  upon,  shall  be  fixed   by    arbitra- 
tors, one  to  be  named  by  the  owner  of  such   land,  another 
by  the  Seignior,  and  the  third  by  the   other   two,  or   if  they 
disagree,  then  by  a  Judge  of  the    Superior   Court  or    of  the 
Circuit  Court,  and  the  award  of  any   two  of  them  shall  be 
conclusive  ;  and  upon  payment    or   tender   to  the    Seignior 
of  the  value  awarded,  the  owner  of  such  land  shall  have  the 
right  to  use  such  water  power  in   the    manner  mentioned  in 
the  demand  thereof  and  in  the  said  award. 

DETERMINATION  OF  THE  LEGAL  RIGHTS  OF    THE  SEIGNIOR  AND 

CENSITAIRE. 

XVI.  And  in  order  to  avoid,    as  far  as  may  be   possible,  Questions  to  be 

,    ,    ,        .        ,  ,  .         submitted  by 

unnecessary  expense,  uncertainly  and  delay  in  the  valuation  the  Attorney 
of  the  several  rights  aforesaid,  and  in  the  completion  of  the  u^Jmi^sflr 
schedules  of  the  seigniories    respectively,  and   all  errors  as  jk^rnuning 

1  J  '  Seignior  f 

to  matters  of  law  on  the  part  of  the  Commissioners  under  rishta- 
this  Act,  Her  Majesty's  Attorney  General  for  Lower  Canada, 
shall,  as  soon  as  may  be  practicable  after  the  passing  of  this 
Act,  frame  such  Questions  to  be  submitted  for  the  decision 
of  the  Judges  of  the  Court  of  Queen's  Bench  and  of  the  Su- 
perior Court  for  Lower  Canada,  as  he  shall  deem  best  cal- 
culated to  decide  the  points  of  law,  which  will,  in  his  opi- 
nion, come  under  the  consideration  of  the  said  Commis- 
sioners, in  determining  the  value  of  the  rights  of  the  Crown, 
of  the  Seignior,  and  of  the  Censitaires,  and  he    shall   fileaTobefi3cd 
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copy  of  such  Questions  in  the  Office  of  the  said  Court  of 
Queen's  Bench,  and  cause  a  copy  thereof  to  be  transmitted 
by  post  to  each  of  the  Judges  of  the  said  Courts  ; 

r  shall  be        >    The  said  Questions   shall   then   be  published  at   least 

published.  .  • *         . 

once  a  week,  during  six  consecutive  weeks,  in  the  Canada 
Gazette,  with  a  notice  to  all  concerned  that  they  have  been 
filed  as  aforesaid,  and  are  submitted  for  the  decision  of  the 
said  Judges  ; 

They  Bhaii  be  3.  The  said  Judges  shall  take  the  said  Questions  into  con- 
"uon°  and  sideration,  and  shall  hear  the  Attorney  General,  or  Solicitor 
led  as  soon  Qenera]  and  such  counsel  as  such  Attorney  General  or  Soli- 
citor  General  may  deem  it  advisable  to  associate  with  them, 
at  as  early  a  time  as  may  be  practicable,  after  the  expiration 
of  thirty  days  from  the  last  publication  of  the  said  Questions 
in  the  Canada  Gazette  ;  and  it  shall  be  the  duty  of  the  said 
Judges  to  give  the  consideration  of  the  said  Questions  and 
the  hearing  thereof  such  precedence  over  other  matters  before 
them,  and  to  adopt  such  other  measures  with  regard  to  them, 
as  will  ensure  a  decision  thereon  at  as  early  a  period  as  may 
be  conveniently  practicable  ; 


lion  may      4    ^ny  Seignior  may,  at  any  time,  before  the    end  of  the 

<  ounter-  .  /  . 

Questions  and  -aid  period  of  thirty  days   after  the   last    publication   of  the 

propositions.  ,  .   _.  .  .   .     ,  „    ,  •  1   T      1 

said  Questions,  or  with  leave  01  the  said  Judges  at  any  time 
before  the  hearing  thereon,  cause  an  appearance  to  be  filed 
for  him  in  the  Office  of  the  Court  of  Queen's  Bench,  in  the 
matter  of  the  said  Questions,  and  having  caused  such  ap- 
pearance to  be  so  filed,  shall  be  entitled  to  be  heard  by  his 
counsel  upon  such  Questions,  and  may  submii  any  Supple- 
mentary or  Counter-Questions  and  may  append  to  every 
-uch  Question,  a  statement  of  the  proposition,  or  propo- 
sitions he  intends  to  maintain  with  regard  thereto  ;  but  no 
more  than  five  counsel  shall  be  heard  on  the  part  of  all  the 
Seigniors  so  appearing  excepl  by  special  permission  of  the 
<  Mini,  ami  if  more  claim  to  he  heard,  the  Judges  shall  de- 
cide between  them  which  shall  be  heard  : 
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5.  The  Censilaires  of  any  seigniory,  acting  by  their  agent  And  50  may 
to  be  elected  in  the  manner  provided  by  the  eleventh  section  OensUaires. 
of  this  Act,  may  also,  in  like  manner  and  within  a  like  delay, 

cause  an  appearance  to  be  filed  for  them  in  the  office  of  the 
said  Court,  and,  having  so  done,  shall  be  entitled  to  be  heard 
by  their  counsel,  upon  the  Questions  filed  by  the  Attorney 
General  as  well  as  upon  any  Questions  or  Propositions  filed 
by  any  Seignior,  and  may  submit  Supplementary  or  Coun- 
ter-Questions or  Propositions  to  those  of  the  Crown  or  of  any 
Seignior  ;  but  no  more  than  five  counsel  shall  be  heard  on  dumber  of 
the  part  of  all  the  Censilaires,  unless  by  the  special  per- £°unsel  limit~ 
mission  of  the  Court,  and  if  more  claim  to  be  heard,  the 
Court   shall  decide  between  them  which  shall  be  heard  ; 

6.  No  publication  or  service  of  any  such  Supplementary  copies  of  corni- 
er Counter-Questions  or  Propositions  shall  be  necessary,  but  ^c^be^ur- 
the  same  shall  be  printed,  and,  when  they  are  filed,  at  least  nish?d  t0  a11 

.  parties. 

fifty  copies  thereof  shall  be  delivered  to  the  Clerk  of  Appeals, 
who  shall  give  copies  to  the  Attorney  General  and  to  the 
advocates  appearing  for  Seigniors  or  Censilaires. 

7.  From  the  expiration  of  the  said  thirty  days  after  the  How  the  u6g_ 
iast  publication  of  the  said   Questions,  the    matter   shall  be  tions  sha11  be 

c  heard,  Ac. 

dealt  with  by  the  said  Judges,  as  if  an  appeal  were  pending 

and  inscribed  and  ready  for  hearing,  in  which  the  said  Ques- 
tions had  arisen  for  decision,  but  no- case,  or  pleadings,  or 
other  proceeding  than  such  as  are  herein  prescribed,  shall  be 
required  previously  to  such  hearing  ;  no  technical  objection 
of  procedure  shall  be  entertained,  and  if  any  question  arise 
as  to  the  proceedings  in  any  matter  not  provided  for  by  this 
Act,  the  Judges  sitting  shall  instant er  make  such  order  the- 
rein as  shall  seem  most  equitable  and  convenient  ; 

/       8.  The  decision  and  opinions  of  the  said  Judges  shall  be  p>ormof  ,je,;. 
motivees  and  delivered  as  in  a  judgment  on  a  case  in  appeal sions- 
in  which  all  the  Questions  had  arisen  and  were  put  in  issue, 
but  without  any  further  sentence  in  favor  of  the  Crown,  the 
Seigniors  or  the   Censilaires,  whether   as   to  costs  or  other- 
wise ; 
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■  of  Jed-        9.  The  decision  so  to  be  pronounced  on  each  of  the  said 

Questions  and  Propositions  shall  guide    the   Commissioners' 

and  the  Attorney  General,  and  shall,  in  any  actual  case  there' 

after  to  arise,  be  held  to  have   been   a  judgment  in  appeal 

en  dernier  ressort  on  the  point  raised   by   such    Question,  in 

ft  vUo.  a  hke  case,  though  between  other  parties  ;  Provided  always,, 

that  it  shall  be  competent  to  the  said   Judges   to  render  se- 

Proviso :  in      parate  decisions  upon  any  particular  question  or  questions  -y 

what  o&se  an    And  provided  also,  that  if,  a»  to  any   such   decision,  there 

appeal  shall  r  . 

lie  be   any   dissentient   Judge,  either   party  may,  within   one 

month,  by  summary  petition  duly  notified  to  the  others, 
appeal  from  such  decision  to  Her  Majesty  in  Her  Privy 
Council  ;  but  otherwise,  there  shall  be  no  appeal  from  any 
such  decision  ; 

Special  Session      10.  The  Governor  may,  at  any  time  and  from  time  to  timef 
ti'ie'purpoaesof  DV  proclamation,  direct  a  Special  Session  of  the  said  Judges 
ut-  to  be  held  at  the  City  of  Quebec  or  at  the  City  of  Montreal, 

and  to  commence  on  the  day  to  be  named  for  thatr"  purpose 
in  such  proclamation,  which  shall  be  issued  at  least  twenty 
clear  days  before  the  commencement  of  such  Special  Ses- 
sion ;  and  to  any  such  Special  Session  all  the  provisions  of 
the  Act  constituting  the  said  Court  of  Queen's  Bench,  and 
of  the  law  with  regard  to  the  ordinary  terms  of  the  said 
Court  {Appeal  side)  shall  apply  ;  except  that,  at  every  such 
um.  Special  Session,  nine  of  the  said  Judges  shall  be  a  Quorum  t 

and  the  Questions  to  be  proposed  under  this  Act,  and  no 
other  business,  shall  be  taken  up  at  such  Session;  and 
Duration.  such  Special  Session  shall  continue  until  no  further  matter 
or  proceeding  relating  to  this  Apt  shall  be  before  the  said 
Juiges,  who  shall  at  such  Session  form  a  special  Court  for 
the  purposes  of  this  Act;  Provided  always,  that  if,  for  the 
purpose  of  holding  any  term,  either  of  the  Court  of  Queen's 
Bench  or  Superior  Court,  it  become  necessary  to  suspend 
the  sittings  of  such  Special  Session,  the  Judges  shall  ad- 
journ such  Special  Session  to  the  first  convenient  day  after 
eminent    the  close  of  such  term  ;   and  the   said  Special    Court  may, 


19a 

after  hearing  all  parties  on  the  various  matters   submitted  to  for  rendering 
them,  adjourn,  for  the  purpose  of  rendering  judgment  only,  Judgment 
any  day  thereafter,  on  and  after  which  day,  they  may  adjourn 
for  the  like  purpose  ;  and  such    adjournments  for   rendering 
judgment  may  be  to  any  day  during  or  between   any  terms 
of  the  said  Court  of  Queen's  Bench  or   Superior  Court  ;  And  Proviso: 
provided  also,  that  it  shall  be    lawful  for   the   Governor,  by  court  may  b/ 
any  proclamation  directing   such   Special   Session,  to   sus- orTsStant^'' 
pend  or  postpone  any  term  or   terms  of  either   of  the    said  J^stesd  ap~ 
Courts,  or  to  alter  the    duration   thereof  :  and  also  to  name 
any  Circuit  Judge  or  Judges,  or  Barrister  or  Barristers  of  at 
least  ten  years'  standing  at  the  Bar  of  Lower  Canada,  to  be 
and  act  as  Assistant  Judges  of  the    said   Courts,  or  of  either 
of  them,  during  the  pendency  of  any  such    Special  Session, 
and  of  all  adjournments  thereof,  and  for  such  term  of  time 
before  or  after  as  he  may  deem  necessary  ;  and  every  person 
so  named  shall,  for  the  term  of  such   appointment,  have  all 
the  powers  of  a  Judge   of  the    Court  whereof  he  shall  have 
been  named  an  Assistant  Judge,  except  the   powers  given 
by  this  Act.     The  presiding  Judge    at   every   such   special  Who  shall 
session  shall  be  the   Chief  Justice  of  the  Court   of  Queen's  special  Session' 
Bench,  if  present:  if  absent,  the  Chief  Justice  of  the  Supe- 
rior Court,  and  in  the  absence  of  both   Chief  Justices,  the 
Senior  of  the  Puisne  Judges  of  the   Court  of  Queen's  Bench 
then  present. 

PROVINCIAL  APPROPRIATION  FOR    RELIEF    OF    CENSITAIRES  AND 

EXPENSES  OF    THIS  ACT. 

XVII.  Tie  emoluments  and  disbursements   of  the  Com- Expenses 
missioners  who  shall  be  appointed  under  this   Act,  with  the  how  paid.S 
expenses  to  be  incurred  under  the  same,  shall   be   paid  out 
of  the  Consolidated  Revenue  Fund  of  this  Province,  by  War- 
rant of  the  Governor  :  and  a  sum,  not  exceeding  in  the  whole  Fund  for  other 
what  shall  remain  of  the    amount   hereinafter   limited   after  ?hisPAct  ° 
deducting  therefrom   the    said   emoluments,  disbursements 
and  expenses,  may  likewise  be  paid  out  of  the  said  Fund  for 
the  purposes  of  this  Act  :  and  it  shall  be  lawful  for  the  Go- 
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Money  may 

be  raised  by 
debentures. 


to  : 
•  i  il  amount 
liiniUl. 


Spof-ial  appro- 
priated money 
from  certain 
r-iurcea. 


m  rights 
io  seigniories. 
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vernor  in  Council  to  cause  any  sum  or  sums  not  exceeding 
in  the  whole  the  sum  required  for  defraying  the  expenditure 
authorized  by  this  Act,  to  be  raised  by  debentures  to  be 
issued  on  the  credit  of  the  said  Consolidated  Revenue  Fund, 
in  such  form,  bearing  such  rate  of  interest,  and  the  prin- 
cipal and  interest  whereof  shall  be  payable  out  of  the  said 
Fund  at  such  times  and  places  as  the  Governor  in  Council 
shall  think  most  advantageous  for  the  public  interest  :  and 
the  moneys  so  raised  as  aforesaid  shall  make  part  of  the  said 
Consolidated  revenue  Fund  of  this  Province  :  Provided 
always,  that  the  total  amount  of  moneys  to  be  paid,  whe- 
ther in  money  or  debentures,  under  this  Act,  shall  not  ex- 
ceed by  more  than  one  hundred  and  fifty  thousand  pounds, 
the  sum  of  which  the  average  yearly  proceeds  of  the  other 
sources  of  revenue  hereinafter  mentioned  (upon  an  average 
of  the  last  five  years)  would  be  the  yearly  interest  at  six 
per  cent  per  annum  added  to  the  value  of  the  Crown's  rights 
in  the  seigniories  affected  by  this  Act. 

XVIII.  The  moneys  arising  from  the  following  sources  of 
revenue,  shall  be  and  are  hereby  specially  appropriated  to 
make  good  to  the  said  Consolidated  Revenue  Fund,  the 
amount  which  may  be  taken  out  of  the  same  for  the  purpose 
of  paying  the  sums  charged  upon  it  under  the  next  prece- 
ding section,  that  is  to  say  : 

All  moneys  arising  from  the  value  of  the  rights  of  the 
Crown,  from  droits  de  quint  and  other  dues,  in  or  upon  the 
seigniories  of  which  the  Crown  is  Seignior  dominant,  and 
which  arc  to  be  commuted  by  this  Act  as  such  value  shall 
be  fixed  by  the  schedules  of  the  said  seigniories  respectively, 
and  all  arrears  of  such  dues  ; 

All  moneys  arising  from  the  revenues  of  the  seigniory  of 
Lauzon,  or  from  the  sale  of  any  part  of  the  said  seigniory 
which  may  hereafter  be  sold,  and  all  arrears  of  such  re- 
venues ; 


Auction  duties,      Ail    moneys  arising  from  auction  duties  and  auctioneers' 
Licenses  in  Lower  Canada ; 


21  a 

All  moneys  arising   in   Lower    Canada  from  licenses  to  shop  licenses, 
sell  spirituous,    vinous   or  fermented    liquors   by  retail    in 
places  other  than  places  of  public  entertainment,  commonly 
called  shop  or  store  licenses  ; 

All  moneys    which  shall  arise    from   tavern    licenses  in  Tavern  lieen- 

J  ses  in  certain 

Lower  Canada,  after  the  present  charges  on  that  Fund  shall  cases. 
have  been  paid   off,   except  however  such  portion  of  that 
Fund  as  shall  be  levied  in  the  townships. 

And  separate  accounts  shall  be  kept  of  all  moneys  arising  Separate  ac- 
from  the  sources  of  revenue  aforesaid,   and  of  the  moneys  kept  with  a 
disbursed  under  this  Act,  allowing  interest  on  both  sides  at  ap^priatton 
the  then  current  rate   on  provincial  debentures,   to  the  end  f°r  uPPer 

r  '  Canada  pur- 

that  if  the  sums  payable  out  of  the  Consolidated  Revenue  poses. 
Fund  under  this  Act,  shall  exceed  in  the  Avhole  the  total 
amount  of  the  sums  arising  from  the  sources  of  revenue  so 
specially  appropriated  and  any  interest  allowed  thereon  as 
aforesaid,  a  sum  equal  to  such  excess  may  and  the  same 
shall  be  set  apart,  to  be  appropriated  by  Parliament  for  some 
local  purpose  or  purposes  in  Upper  Canada. 

XIX.  The  Special  Fund  constituted  as  aforesaid  for  the  now  the  money 
purposes  of  this  Act,  shall,  after  deducting  the  expenses  in-  p^ted  shaUbe 
curred  under  this  Act,  be  appropriated  in  aid  of  the   Censi-  aPP'iedJn  a.id 
taires  in  the  several  seigniories,  in  the  following  manner :      taires. 

2.  The  sum  to  be  established  as  the  value  of  the  rights  of  Value  of 
the  Crown  in  each  seigniory  as  aforesaid,  and  the  difference  ineaeVsfi- 
between  the  absolute  value  in  franc-all 'eu  roturier  of  all  un-  |°Ven7the  ^ 
conceded  lands,  waters  and  water  powers  in  the  seigniories  Gamtaira 

1  l  °  therein,  in 

and  the  value  of  the  Seigniors'  rights  therein,  shall  be   ap-  reduction  of 
propriated  in  aid  of  the  Censitaires  of  such  seigniory  in  re-f.r/ocfc  a 
duction  of  the   rentes   constituees   representing  the  loth  etve' 
ventes  or  other  mutation  fines   therein,   by    an    equal   per 
centage  of  reduction  on  each  such  rente  ; 

3.  The  remainder  of  the  said  Special  Fund  shall  be  appor- Remain  ler 
tioned  by  the  Receiver  General  (amongst  the  several  seigni-  ae?°niories  in° 
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proportion  to    ories  to  which  this  Act  extends,)   giving  to  each  an  equal 

tbe  charges  on 
ea.h. 


IIow  the  aid 
.<ha!l  be  ap- 
plied : 


per  centage  on  the  total  amount  of  the  constituted  rents  es- 
tablished by  the  schedule  of  each  such  seigniory,  after 
deducting  the  value  of  the  Crown's  rights  therein  ;  And  the 
sum  as  apportioned  to  each  seigniory  shall  be  applied  by 
the  Receiver  General  in  the  following  order,  which  shall  be 
the  order  of  charges  thereon  : 


To  redemption       1st.  To  the  redemption  of  so  much  of  the  said  rentes  cons- 

nf  commutation  *  _  _ 

money  of  lods  tituees  representing  the  tods  et  ventes  or  other  mutation  fines 
in  the  seigniory  as  may  remain  after  the  reduction  made  by 
the  application  of  the  value  of  the  Crown's  rights  as  afore- 
said, by  an  equal  per  centage  of  reduction  on  such  remain- 
ing rentes  in  each  case  ; 

Of  banality;  2dly.  To  the  redemption  of  the  rentes  constitutes  represent- 
ing the  banality  in  the  seigniory,  by  an  equal  per  centage  of 
reduction  on  each  such  rente  ; 


Of  cens  el 
ri.ntcs  exceed- 
ing Id.  per 
arpent ; 


odly.  To  the  redemption  of  the  rentes  constitutes  representing 
the  cens  et  rentes  and  other  charges  on  lands  held  for  agri- 
cultural purposes  in  the  seigniory,  by  an  equal  per  centage 
of  reduction  on  each  such  rente  constitute,  exceeding  the 
rate  of  one  penny  half  penny  per  annum,  per  arpent  ; 


Reduction  of 
rente  in  any 
<ase; 


funi  appor- 
tioned tu  be- 
long to  the 
Seigniors. 


4.  The  reduction  of  such  rentes  constitutes  shall  always  be 
in  proportion  to  the  capital  sum  applied  to  effect  such  reduc- 
tion, the  reduction  being  equal  to  the  legal  interest  of  such 
capital  ; 

5.  The  sums  so  apportioned  for  each  seigniory  shall  belong 
to  the  Seignior  thereof,  subject  always  to  the  right  of  the 
Seignior  dominant,  and  shall  be  dealt  with  in  every  respect, 
as  moneys  paid  in  redemption  of  the  rentes  constitutes  men- 
tioned in  the  schedule  of  such  seigniory,  subject  to  the 
special  provisions  hereinafter  made. 
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APPLICATION    OF    MONEYS   ARISING    FROM    THE    REDEMPTION    OF 
SEIGNIORIAL    RIGHTS,    &C. 

XX.  Every  proprietor  of  a  seigniory,  who  shall  have  within  oppositions  to 
his  mouvance  another  or  several  fiefs,  (unless  the  value  of  his  be  filed  j-y  . 

■  v  persons  having 

rights  has  been  entered  in  the  schedule  thereof,)  and  every  claims  on  sei- 
person  having  an  hypothecary  claim  on  any  seigniory  the 
schedule  relative  to  which  shall  be  deposited  in  the  office  of 
the  Clerk  of  the  Superior  Court  in  the  District  in  which  such 
seigniory  or  part  thereof  is  situate,  must,  for  the  preservation 
of  his  privileges,  within  six  months  from  the  date  of  the 
notice  in  the  Canada  Gazelle  of  the  deposit  of  the  schedule 
of  such  seigniory,  file  an  opposition  to  the  distribution  of  all 
moneys  arising  or  which  may  arise  from  the  redemption  of 
the  seigniorial  rights  in  such  seigniory ;  every  such  oppo- 
sition shall  be  filed  in  the  said  office  and  have  effect  for  duration  of 
thirty  years,  unless  sooner  withdrawn,  or  by  judgment  of opposi  10 
of  the  Court  dismissed ;  and  if  any  such  opposition  be 
renewed  within  a  less  time  than  thirty  years,  the  opposant 
shall  only  be  entitled  to  the  costs  of  one  single  opposition  ; 
and  while  such  opposition"  shall  so  remain  in  force, 
any  Censitaire  who  shall  pay  the  capital  or  redemption 
money,  of  the  rente  constituee  to  the  Seignior,  shall  do  so  at 
his  peril,  and  on  pain  of  being  liable  to  any  such  opposant 
for  any  loss  he  may  thereby  sustain. 

XXL  All  minors,  interdicted  persons  and  married  women,  What  parties 
even  in  the  case  of  dower  not  yet  open  (non  encore  ouvert,)  positions  to" 
and  all  who  have  entailed  or  contingent  rights,  by  them- p^s^"eestheir 
selves  or  their  tutors,  curators,  husbands  or  others,  who  may 
act  for  them,  shall  be  also  required,  for  the  preservation  of 
their  privileges,  to  file  their  opposition  to  the  distribution  of 
all  such  moneys  in  the  manner  provided  in  the  next  pro- 
ceeding section  ;    but  tutors,   curators,   husbands  or  others 
who   shall   have   neglected  to  file  such  oppositions  shall, 
nevertheless,  continue  to  be  responsible  towards  the  persons 
under  their  charge  or  authority  for  any  loss  which  may 
result  from  their  negligence  in  the  said  behalf. 
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c^p^sit^n,  °         XXII.  If,  after  the  expiration  of  six  months,  from  the  date 
Seignior  may   0f  tjie  £rst  publication  in  the  Canada  Gazette  of  the  notice 

receive  his  1 

share  of  the  by  the  Receiver  General  of  the  deposit  of  the  schedule  of  the 
seigniory  in  which  such  land  is  situate,  the  possessor  of  such 
seigniory  produce  to  the  Receiver  General  a  certificate, 
granted  by  the  Clerk  of  the  Superior  Court  for  the  District 
in  which  the  schedule  relative  to  such  seigniory,  or  a  tripli- 
cate thereof,  is  deposited,  stating  that  there  is  no  opposition 
to  the  payment  of  the  redemption  moneys  in  such  seigniory, 
the  said  Receiver  General  shall  pay  to  the  said  Seignior,  on 
his  giving  a  duplicate  receipt  therefor,  the  amount  of  any 
moneys  coming  to  such  Seignior  out  of  the  Special  Fund 
hereinbefore  mentioned,  with  interest  thereon,  at  six  per 
cent  per  annum,  to  be  computed  from  the  date  of  the  said 
And  the  capital  notice,  and  thereafter  the  Seignior  shall  have  full  right  to 
vonst'iutf*3  receive  me  price  of  the  rentes  constitutes  in  his  seigniory 
directly  from  the  Censitaires^  and  to  deal  with  such  rentes 
as  he  shall  see  fit. 

How  money  XXIII.  Whenever   the    Receiver  General  shall  have  as- 

in  Receiver 

General's  certained  the  amount  of  money  coming  to  any  Seignior  out 
dealt  with  in  of  the  Special  Fund  hereby  appropriated  in  aid  of  the  Censi- 
tfon  fUedPPOa"  taires,  and  there  shall  be  an  opposition  filed  as  aforesaid  to 
the  distribution  of  such  money,  the  Receiver  General  shall 
deposit  a  certificate  of  the  said  amount  in  the  hands  of  the 
Clerk  of  the  Superior  Court  in  the  District  wherein  the  sche- 
dule relative  to  the  said  seigniory,  shall  have  been  deposited ; 
and  the  said  Court  shall  make  the  distribution  of  the  said 
moneys  among  the  opposants,  according  to  the  order  of  their 
hypothecs,  and  the  preference  of  their  respective  privileges  ; 
and  the  Receiver  General  shall  pay  the  same  to  the  Clerk  of 
the  Court  to  be  distributed  according  to  such  order,  but  the 
interest  on  any  sum  coming  to  a  Seignior,  and  in  the  Re- 
ceiver General's  hands,  shall  always  be  payable  to  such 
Seignior. 

Corpora  ions,        XXIV.  All  persons  holding  in  mortmain,   corporations, 

tutors,  Ac,  j       ■»     .    .  , 

empov.cied  to    tutors,  curators  and  administrators  possessing  lands  held  en 
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roture,  or  persons  holding  entailed  lands,  the  rentes  consti-Taj  off  the  en- 
tuees  upon  which  may  be  redeemed  with  advantage  to  those TonxtfaUa**' 
whom  they  represent,  may  effect  the  redemption  of  any  m^eunder  thu  Act- 
constituee  under  the  provisions  of  this  Act  by  paying  the 
price  of  redemption  out  of  the  moneys  of  those  whom  they 
represent :  Provided  that  tutors,  curators  and  usufructuary  proviso 
proprietors   (usufruitiers)    and    holders   of    entailed   lands, 
observe  the  formalities  required  by  law  in  the   alienation  of 
the  persons  whose  rights  shall  be  represented  by  them ;  but 
persons  holding  in  mortmain  and  corporations  shall  not  be 
required  to  observe  any  other  formality  in  or  before  the  re- 
demption of  any  such  rente  constituee  than  those  prescribed 
bv  this  Act. 

XXV.  And  it  shall  be  lawful  for  the  several  religious  or  Religious  com- 
ecclesiastical   communities,  holding  in  mortmain  fiefs  or  ing  seigniories 
seigniories  in  Lower  Canada,  to  invest,  from  time  to  time,  as  ™nHnutath>n 
they  shall  see  fit,  in  any  lands  or  tenements  in  this  Province,  money  in  real 

»  ...  estate. 

or  in  any  public  or  private  securities  in  this  Province,  which 
they  shall  deem  the  most  advisable  or  advantageous  to  their 
respective  communities,  any  sums  of  money  that  may  accrue 
to  them  from  the  redemption  of  any  rente  constituee  created 
under  this  Act,  or  out  of  the  Special  Fund  appropriated  by 
this  Act. 

DESTINATION     AND     LEGAL    CHARACTER     OF     PROPERTIES    AND 
RIGHTS  HEREAFTER  TO  REPRESENT    SEIGNIORIES. 

XXVI.  In  respect  of  all  rights  acquired  in,  to  or  upon,  any  As  respects 
seigniory,  before  the  publication  in  the  Canada  Gazette  of  the  before*  uTo81"18 
notice  of  the  Receiver  General  of  the  deposit  of  the  schedule  °?ticA£f  de?°" 

1  sit  of  the  sche- 

of  any  seigniory  in  his  hands,  and  for  the  preservation  whe-du,e>  aud  fOT 

r  ••  1111  r-i     i         •  t  .         .  which  opposi- 

reot  an  opposition  shall  have    been  hied   within  six  months  tions  shall  be 
from  the  date    of  the   said  publication,  all   lands  and  real amsttoUeT' 
rights  which,  at  and  immediately   before  the   passing  of  this^M  the*" 
Act,  were  held  by  the  Seignior  as  part  of  his  seigniory,  all  seigniory, 
rights  secured  to  him  under  the  schedule  thereof,  all  rentes 
under  this  Act  to  be  created,  all  moneys  to   arise    from  the 
redemption  of  any  such  rentes,  or  to  be  received  by  the  Sei- 
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gnior  out  of  the  aid  granted  by  this  Act  to  the  Censiiaires 
towards  the  redemption  of  seigniorial  rights,  duties  and 
dues,  and  all  properties  and  rights  so  by  such  Seignior  ac- 
quired as  to  represent  such  moneys,  shall  be  held  and  taken 
as  though  attached  to  the  domaine  of  such  seigniory,  and  as 
representing  such  seigniory  ;  but  in  respect  of  all  rights  the- 
As  regards       reafter  to  accrue,  or  for  the    preservation   whereof  no  oppo- 

©ther  rights  ..  .     __ ..  ^ii-i-iii  n  'in  1 

the  said  rentes  sition  shall  have  been  riled  within  the  delay  aforesaid,  ail  such 
tinct  properties  lands,  rights,  rentes  and  moneys,  shall  be  held  and  taken  to 
be,  and  shall  be  to  all  intents  separate  and  independent  pro- 
perties and  rights  ;  and  it  shall  not  be  requisite  that  any 
person,  in  order  to  the  holding,  recovery  or  enforcement  of 
any  thereof,  should  qualify  himself  as  being,  or  as  ever 
having  been,  a  Seignior. 


Privileges  for 
securing  such 


XXVI  [.  All  rentes  constitutes  to  be  created  under  this  Act, 
shall  have  the  same  privileges  ex  causd  as  the  right  of  the 
bailleur  defonds,  and  the  like  preference  over  all  other  hy- 
pothecary claims  affecting  the  land,  as  any  seigniorial  dues 

upon  or  arising  out  of  such  land   would   have   had  previous 

to  the  redemption  of  the  said  dues,  without  any  registration 

No  more  than    jn  any  Registry  office  to  that   end  ;  but   the    creditor  shall 

five  years'  ar-  '  °         J 

rears  to  be  not  have  the  right  to  recover  more  than  five  years'  arrears 
of  any  such  rent ;  and  in  default  of  moveables  out  of  whicfi 
the  amount  of  any  judgment  for  such  arrears,  though  amoun- 
ting to  less  than  ten  pounds  currency,  may  be  levied,  exe- 
cution may  issue  against  such  land  after  a  delay  of  one 
year  from  the  date  of  such  jugdment,  and  not  sooner. 

in  what  cases  XXVIII.  Every  rente  constitute,  established  by  virtue  of 
vh.fn8behreW'M  tn's  ^ct>  sna^  always  be  redeemable  by  consent  of  the 
redeemable,  owner  of  the  land  and  of  the  Seignior,  in  cases  where  the 
Seignior  has  the  right  to  the  capital  thereof  for  his  own  use, 
and  not  otherwise  ;  but  if  the  seigniory  be  enlailed  (subs- 
titute) or  held  by  a  tutor,  curator  or  usufructuary  proprietor 
(us/i 'fruitier),  and  an  opposition  be  filed  and  then  in  force, 
the  rente,  and  arrears  only  shall  be  received,  subject  always 
to  the  exception  in  the  next  following  section,  which  shall 
apply  to  all  cases  of  redemption  of  such  rentes. 
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XXIX.  Provided  always,  that  it  shall  not  be    lawful  to  Such  rentes 

,  ,  /.shall  be  re- 

redeem  any  such  rente  constituee  except  by   the   consent  01  deemabie  in 
the  Seignior  having  the  right  to  the    capital  thereof  for  his  p^offat  oLe 
own  use,  at  any  other   time,  in  any  year,    than  the  day  on  ^^^ 
which  such  rente  is  payable  ;  But  provided  also,  that  at  any 
time,,  and  whether  the  Seignior  have  or  have  not  the  right  Smptkm 
to  the  capital  of  the  rentes  constitutes  under  this   Act,  for  his  ™oneyfha!1. 

i  'be  dealt  with. 

own  use,  it  shall  be  lawful  for  the  Censitaires  in  any  sei- 
gniory to  redeem  by  one  payment  all  the  said  rentes  consti- 
tutes then  remaining  in  the  seigniory,  and,  in  such  case,  the 
redemption  money  shall  be  paid  to  the  Seignior,  if  there  be 
then  no  opposition  filed  as  aforesaid  and  in  force  ;  and  if 
there  be  then  no  opposition  filed  as  aforesaid  and  in  force  ; 
and  if  there  be  such  opposition,  then  it  shall  be  paid  to  the 
Receiver  General,  and  shall  be  dealt  with  in  all  respects  as 
money  coming  to  the  Seignior  out  of  the  Special  Fund  ap- 
propriated in  aid  of  the  Censitaires  ;  and  the  paying  of  such 
redemption  money  shall  always  be  one  of  the  purposes  for 
which  money  may  be  raised  on  the  credit  of  the  Conso- 
lidated Municipal  Loan  Fund  for  Lower  Canada,  under 
any  law  in  force  for  raising  money  on  the  credit  of  such 
fund:  and  the  redemption  money  under  this  section  shall  ^™*ys  ™*y 
always  be  the  capital   sum  of  which  the  rentes   redeemed  raised  for  thi* 

J  l  purpose  on  the 

shall  be  equal  to  the  legal  interest,  unless  another  rate  be  credit  of  the 
agreed  upon  by  the  Censitaires   and   a   Seignior   having  the  ^d!Cipa 
right  to  such  redemption  money,  for  his  own  use. 

MISCELLANEOUS    PROVISIONS. 

XXX.  No  sale  under  writ  of  execution  (par  decret)  shall  Dfcret  not  to 
have  the  effect  of  liberating  any  immoveable    property  then  gniorial  right* 
or  theretofore  held  a  litre  de  cens,  and  so  sold,  from  any  of^^j^ 
the  rights,  charges,  conditions    or   reservations   established  [^sentmg 
in  respect  of  such  immoveable  property  in  favor  of  the  Seignior, 
due  before  the  completion  of  the  schedule   of  the    seigniory 
in  which  such   property   lies,  or  from   any  rente   constituee 
payable  thereon  under  such  schedule,  but  every  such  immo- 
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veable  property  shall  be  considered  as  having  been  sold  sub- 
ject thereafter  to  all  such  rights,  charges,  conditions  or  re- 
servations, without  its  being  necessary  for  the  Seignior  to 
make  an  opposition  for  the  said  purpose  before  the  sale. 

Opposition  for       XXXI.  If  notwithstanding  the  provisions  of  this  Act,  any 

such  rights  or  or  i         j 

rente  to  be  null,  opposition  afiti  de  charge  be  made  hereafter  for  the  preser- 
vation of  any  of  the  rights,  charges,  conditions  or  reser- 
vations mentioned  in  the  next  preceding  section  of  this  Act, 
such  opposition  shall  not  have  the  effect  of  staying  the  sale, 
and  the  Opposant  shall  not  be  entitled  to  any  costs  thereon, 
but  it  shall  be  returned  into  Court  by  the  Sheriff  after  the 
sale,  to  be  dealt  with  as  to  law  may  appertain. 


• 


priSegVfor         XXXII.  The  Seignior  of  whom  any   land   the  tenure    of 
arrears  before  which  shall  be  commuted  under  this  Act,  was   held,  shall 

commutation  '  ' 

maintained,  be  maintained,  in  his  privileges  and  hypothecs  on  the  land, 
for  the  payment  of  all  arrears  of  seigniorial  rights  lawfully 
due  at  the  time  of  such  commutation. 

CERTAIN  LANDS  DECLARED  TO  BE  AND  TO  HAVE  BEEN  HOLDEN 
IN  FRANC-ALLEU  ROTURIER. 

Lands  hereto-       XXXIII.  All  lands  which  any    Seignior  has,  by  any  act 

fore  commuted  J  °  i  i 

to  be  held  in  {acte)  or  deed  in  writing  heretofore  executed,  released  or 
agreed  to  release  from  all  seigniorial  rights  in  consideration 
of  the  payment  of  any  sum  of  money  or  of  any  annual  rent, 
are  hereby  declared  to  be  and  to  have  been,  from  the  day  of 
the  date  of  every  such  act  {acte)  or  deed,  free  from  all  such 

Rentes  impo-    seigniorial  rights  and  holdon  in  franc-all eu  roturier  ;  but  the 

sed  on  them  .      .  -        , 

may  be  re-  Commissioners,  for  the  purpose  of  making  the  schedules  of 
seigniories  in  which  any  such  lands  are  situate,  shall  deal 
with  all  such  lands  as  if  they  were  now  held  en  roture,  and 
wlxn  the  same  are  liable  to  an  annual  rent,  shall  establish, 
and  specify  in  the  schedule,  the  capital  of  every  such  rent, 
in  order  that  the  same  may  be  redeemed  by  the  person  liable 
therefor,  in  the  same  manner  as  any  rente  const ituee  esta- 
blished by  this  Act. 
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XXXI V.  All  lands  upon  which  mortmain  dues   (dcs  droits  Certa;n  lanjs 
dHndemnitc)  have  been  paid  to  any    Seignior,  and   which  on  which 
have  not  been  sold  or  conceded  since  such  payment  to  par-  have  been 

.  .  lii      paid,  to  be 

ties  holding  otherwise  than   m  mortmain,  are    hereby    de- held  in/rano 

clared  to  be  and  to  have  been,  from  the   day  of  the  date  of a 
such  payment  or  of  any  act  (acte)  or    deed  in   writing,  bin- 
ding the  owner  to  pay  the  same,  released  from  all  seigniorial 

dues  and  duties  and  held  en  franc-all  eu  roturier,  but  subject 
to  the  payment  of  a  rente   constitute   equal  to   the   cens  and 

rent  legally  due  thereon. 


INTERPRETATION  AND  EXTENT  OF    THIS  ACT. 

XXXV.  And,  for   the   interpretation  of  this    Act — Be  it  Act  not  to  ex- 
tend to  cert 
seigniories. 


enacted,  That  none  of  the  provisions  of  this  Act  shall  extend , ei 


to  the  wild  and  unconceded  lands  in  seigniories  held  by  the 
Crown  in  trust  for  the  Indians,  nor   to  the  seigniories  held 
by  the  Ecclesiastics  of  the  Seminary  of  St.  Sulpice  of  Mon- Seigniory  of 
treal,  nor  to  either  of  the  fiefs  Nazareth,  Saint   Angustin, of^st^SuTpu*?, 
Saint  Joseph,  Closse   and  Lagauchetiere,  in  the   City  and^l^|™fit 
County  of  Montreal,  nor  to  any  other  arrierc-fief  depending 
upon  {relevant  de)  any  of  the  said  seigniories,  nor  to  the  sei- 
gniories of  the  late  order  of  Jesuits  or  other   seigniories   held  crown  and 
by  the  Crown  and  not  above  mentioned,  nor  to  the  seigniories  ^forie*  ^el* 
held  by  the  Principal  Officers  of  Her  Majesty's  Ordnance,  nor 
to   any  lands  held  enfranc-alleu  noble  and  granted  under  and  goigniories. 
by  virtue  of  the  Act  of  the  Parliament  of  the  late  Province  of 

t  /-.  i  -i-ii-i  pit-.-  i-    tx-    Certain  lands 

Lower  Canada,  passed  in  the  third  year  ol  the  Reign  of   Hisiu  Sherrington. 

late  Majesty  King  George  the  Fourth,  and  intituled  :  An  Act 

for  the  relief  of  certain  Censitaires  or  grantees  of  La  Salle  and  Geo.  4,  c.  14. 

others  therein  mentioned,  possessing  lands  within  the  limits  of 

the  township  of  Sherrington  :  Provided  always,  that  the  Go-  Proviso  .- 

vernor  in  Council  may  if  he  shall  see  fit,  grant   to  the    Cen-  gra\i?equa?aid- 

sitaires  of  the  Crown  seigniories  the  revenues  whereof  belons:^nta,7e?to  . 

~  o  Censitaires   in 

to  the  Province,  (including   the  seigniories  of  the  late  order  Crown  sei- 

r  •  ci'ii  gniories. 

of  Jesuits),  upon  commutation  of  their  lands,  equal  advan- 
tages and  relief  as  are  hereby  granted  to  the  Censitaires  of 
seigniories  not  excepted  from  the  operation  of  this  Act. 
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Act  not  to  XXXVI.  Nothing  herein   contained  shall  affect  the  right 

affect  arrears,    ,  .,  c  r        •       •      •    1      i 

Ac  to,  or  the  recovery  oi,  any  arrears  01  seigniorial    dues  ac- 

crued before  the  passing  of  this  Act,  or  shall  give  any  person 
whomsoever  any  right  of  action  for  the  recovery  of  money  of 
other  value  paid  by  him  or  his  predecessors  in   the  form  of 
rents  or  other  seigniorial  dues,  or  for  the  recovery  of  damages 
which  he  may  pretend  to  claim  for  the  privation  of  any  right 
of  which  he  may  deem  that  he  has   been   illegally  deprived 
by  his  Seignior,  unless   he    would  have  had  such   right  of 
Seignior's        action  if  this  Act  had  not  been  passed  ;  nor  shall  any  thing 
termined  as    "  in  this  Act  be  construed  to  weaken  or   to  support   any  claim 
*  j^/tue'passin^  °^  any  Seignior  or  of  any  Censitaires  to  any  right  claimed  by 
of  this  Act.       or  for  them  respectively,  at  the  hearing  on  the  questions  and 
propositions  to  be  submitted  under  this    Act  to   the   Judges 
for  their  decision,  but  the  same  shall  be  decided  by  the  law 
as  it  stood  immediately  before  the  passing  of  this  Act. 


Jnterjicetation 
of  words  : 


Seigniory: 


Seignior 


Seignior  and 
1  'r-nsitairc ; 


Seigniorial 

right.  - 


XXXVII.  The  word  "  seigniory,"  wherever  it  occurs  in 
this  Act,  shall  be"  construed  as  meaning  any  part  of  a  fief, 
arriere-fief  or  seigniory  held  by  a  single  individual,  or  by  a 
corporation,  or  held  by  several  persons  in  common  [par  in- 
divis)  as  well  as  the  whole  of  a  fief,  arriere-fief  or  seigniory, 
except  in  such  parts  of  this  Act  in  which  the  words  "  arriere- 
fief''  and  "seigniory"  are  made  use  of  to  distinguish  the 
Jief  dominant  from  the  fief  servant  ;  and  the  word  "  Seignior" 
shall  be  construed  as  meaning  any  corporation,  or  any  sole 
proprietor,  and  all  persons  who  are  proprietors  in  common 
{par  indivis)  of  any  part  of  afief  arriere-fief  or  seigniory,  as 
well  as  any  person  or  corporation,  being  sole  proprietor, 
and  all  persons,  proprietors  jointly  and  par  indivis  of  the 
whole  of  any  such  fief  arriere-fief,  or  seigniory  :  the  words 
"  Seignior"  and  "  Censitaire  "  shall  apply  to  the  owner  of 
any  rente  constitute  created  under  this  Act,  and  the  person 
charged  therewith,  respectively,  as  well  as  to  the  owner  of 
and  person  charged  with  the  rights  and  duties  represented 
by  such  rente ;  the  words  "  seigniorial  rights,"  whenever 
they  occur  in  this  Act,  shall  include   and  be  construed  as 
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including  all  rights,  duties,  charges,  obligations,   and  sei- 
gniorial or  feudal  dues  whatsoever  ;  the  word  "  land  "  shall  Land 
mean  any  lot,  piece  or  parcel  of  land,  and  shall  include  the 
buildings  thereon  constructed,  and  all  its  appurtenances. 

XXXVIII.  The  Legislature  reserves  the  right  of  making  Right  to  amend 
any  provision,  declaratory  or  otherwise  which  maybe  found  [he^ce'ontT 
necessary  for  the  purpose  of  fully  carrying  out  the  intent  ofintentreserYed 
this  Act ;  which  intent  is  declared  to  be, — to  abolish  as  soon  ita  intent  ds- 
as  practicable,  all  feudal  or  seigniorial  rights,  duties  andclared' 
dues,  substituting  therefor  rentes  constitutes  of  equal  value, — 

to  grant  to  the  Seignior  a  fair  indemnity,  and  no  more,  for 
all  the  lucrative  rights  which  the  law  gives  him,  and  which 
this  Act  will  abolish, — to  preserve  the  rights  of  third  parties, 
unless  such  rights  be  lost  by  their  own  neglect  or  laches ; — 
and  to  aid  the  Censitaire  out  of  the  Provincial  Funds  in  the 
redemption  of  those  seigniorial  charges  which  interfere  most 
injuriously  with  his  independence,  industry  and  enterprise  ; 
and  every  enactment  and  provision  of  this  Act  shall  receive 
the  most  liberal  construction  possible  with  a  view  to  ensure 
the  accomplishment  of  the  intention  of  the  Legislature,  as 
hereby  declared. 

XXXIX.  The  "  Interpretation  Act  "  shall  apply  to  this  Act.  interpretation 

Act  to  apply. 

XL.  This  Act  shall  be  known,  cited  and  referred  to  as  short  title. 
"  The  Seigniorial  Act  of  1854." 

XLI.  This  Act  shall  apply  to  Lower  Canada  only.  Extent  of  Act, 


FORM  A. 

Public  notice  is  hereby  given  that  the  schedule  (of  the  fief 
arrierefief  or  of  the  seigniory)  of  (name  of  fief  arriere-fief  or 
seigniory)  shewing  the  rentes  constitvees  into  which  the 
feudal  and  seigniorial  rights,  dues,  charges,  obligations  and 
rents  due  and  payable  upon  each  land  in  such  (fief  arriere- 
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fief  or  seigniory)  are  converted,  is  completed,  and  that  a  tri- 
plicate thereof  has  been  deposited  in  the  office  of  the  Re- 
ceiver General,  and  another  in  the  office  of  the  Superior 
Court  in  the  District  of  and  that  the  third  remains 

in  the  possession  of  the  undersigned. 


{Here  give  the  name  of  the  locality  in  vrfiich  the  Commissioner 
is  sitting,  and  the  date.) 


A.  B. 

Commissioner  under  the  Sei- 
gniorial Act  of  1854. 


ANNO    DECIMO- OCTAVO 

VICTOR  IM     REGIN7E. 


CAP.    III. 

An  Act  to  amend  the  Seigniorial  Act  of  1354. 


ls' 


[Assented  to  30th  May,  1854.] 

WHEREAS  it  is  expedient  to  amend  The  Seigniorial  Preamble. 
Act  of  1854,  so  as  to  facilitate  the  operation  thereof  : 
Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Ma- 18  V.  c.  3. 
jesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  of  the  Legislative  Assembly  of  the  Province  of 
Canada,  constituted  and  assembled  by  virtue  of  and  under 
the  authority  of  an  Act  passed  in  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  intituled,  An 
Act  to  re-unite  the  Provinces  of  Upper  and  Lower  Canada, 
and  for  the  Government  of  Canada,  and  it  is  hereby  enacted 
by  the  authority  of  the  same,  as  follows  : 

1.  Notwithstanding  any  thing  in   the  twenty-eighth  and  Rente  cans- 
twenty-ninth  sections  or  in  any  other   part   of  the    said  Act  gniories,  in 
contained,  any  constituted  rent  (rente  constitute)  established  ™h&hopposi- 
by  virtue  thereof  in  any  seigniory,  in   relation   to  which  an tions  ,are  meid> 

J  J  °  J  '  may  be   redec- 

opposition  shall  have  been  filed  under  any  of  the   provisions  med,  and  how. 
of  the  said  Act,  may,  at  any  time,  be  redeemed  by  payment 
to  the  Receiver  General  of  the    capital  thereof  with  interest 
computed  up  to  the  date  of  such  redemption  : 

2.  And  the  Receiver  General  shall  dispose  of  all  such  mo- 
neys as  follows  : 

3 
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Iftheopposi-        If  they  accrue  in  a  seigniory,  in  relation    to  which  oppo- 

t:o:i  be  founded     .   .  ,  ,  n       ,  ,  .        .  . 

on  a  substitu-  sition  has  been  made  on  the  ground  that  such  seigniory  is 
entailed  {substitute)  or  held  by  a  curator,  tutor  or  other  per- 
son holding  in  trust  for  others,  and  not  as  absolute  pro- 
prietor [jure  proprietaries)  the  Receiver  General  shall,  on 
the  day  in  each  year,  on  which  the  rente  would  have  become 
due  if  it  had  not  been  redeemed,  and  so  long  as  such  entail 
[substitution)  T>r  tenancy  in  trust  {fideicommis)  shall  subsist, 
pay  to  the  person  entitled  to  the  revenue  of  the  seigniory, 
interest  upon  the  capital  of  all  such  rentes  at  the  rate  of  six 
per  centum  per  annum,  and  he  shall  pay  the  capital  thereof 
at  the  expiration  of  the  substitution,  or  tenancy  in  trust,  to 
such  person  as  shall  be  designated  by  the  Judgment  of  the 
Court  before  which  such  opposition  shall  have    been  made  : 

Proviso  :  Provided  always,  that  it  shall  be  lawful  for  the    said  Court, 

Court  may,  on  .   .  c  ,  ,  ,     ,  . . 

petition,  order  on  petition  oi  such  curator,  tutor  or  other  person  holding  in 
)eeiaidneout°mtmst  f°r  others,  at  any  time,  before  the  expiration  of  the 
the  purchase  of  substitution  or  tenancy  in  trust,  to  order  that  such  capital,  or 

real  estate  to  J  '  r 

be  held  on  the  any  portion  thereof,  shall  be,  by  such  curator,  tutor  or  other 

Karne  conditions  ,    .  .  .  . 

to  which  the  person,  laid  out  and  invested  in  real  or  immoveable  proper- 
ubject.  ty  to  De  designated  in  the  order,  and  thereupon,  it  shall  be 
lawful  for  the  Receiver  General  to  pay  the  sum  mentioned  in 
such  order  to  the  person  or  party  therein  designated  as  the 
vendor  of  such  real  or  immoveable  property,  or  as  otherwise 
entitled  to  receive  the  price  thereof,  and  thereafter  such  real 
or  immoveable  property  shall  be  subject  to  all  such  and  the 
same  trusts  (fideicommis )  or  entails  (substitutions)  as  the 
igniory,  in  respect  to  which  the  same  was  so  ordered  to  be 
acquired  as  aforesaid. 

And  if  upon  And  if  they  accrue  in  a  seigniory,  in  relation  to  which  such 

ciaii  ppposil  ion  has  been  made  by  reason  of  hypothecary  claims 

thereon,  and  not  upon  the  ground  of  the  same  being  entailed 
or  held  in  trust  as  aforesaid,  the  Receiver  General  shall  deal 
with  such  moneys  in  the  same  manner  as  with  money  accru- 
ing to  the  Seignior  out  of  the  Special  Fund  appropriated  by 
^ : i  id  Act  in  aid  of  the  Censitaires. 
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3.  And  in  every  seigniory,  the  Seignior  whereof  shall  have  in  other 
the  right  to  receive  the  capital  of  the  rentes  constitutes  to  be  fj^™!! tohav 
established  under  the  said  Act,  such  rentes  may  be  redeemed,  eisht  days  [n 

J  each  year  on 

without  the  consent  of  the  Seignior,  by  payment  of  the  capital  which  to  re- 
thereof  to  the  Seignior  or  to  his  agent,  either  on  the  day  on 
which  such  rente  shall  annually  become  due,  or  on  any  one 
of  the  seven  days  immediately  following  ;  and  whenever  the 
capital  of  any  such  rente  shall  have  been  duly  tendered  to 
any  such  Seignior  or  to  his  agent,  on  any  one  of  the  said 
days,  and  the  same,  or  a  receipt  therefor,  shall  have  been 
refused,  such  rente  shall  become  redeemable  at  any  time 
thereafter. 

II.  And  whereas  the  objects,  for  which  Seigniors  under  the  n0  uttres  de 
existing  law  are  permitted  to  obtain  lettres  de  terrier  for  the  h^^Hssned 
purpose  of  forminof  a  new  terrar    (papier  terrier)  or  land- in  seigniories  to 

'  which  the   said 

roll,  will  be  secured  m  a  manner  less  onerous  to  the  Censi-  Act  applies. 
taires  by  the  provisions  of  the  said  Seigniorial  Act  of  1854,  in 
so  far  as  such  objects  are  reconcilable  with  the  intention  of 
the  Legislature  in  passing  the  said  Act  :  therefore  the  right 
of  Seigniors,  in  Lower  Canada,  to  obtain  such  lettres  de  ter- 
rier in  or  for  any  seigniory  to  which  the  said  Seigniorial 
Act  of  1854,  as  amended  by  this  Act,  extends,  is  hereby  abol- 
ished, and  the  Act  of  the  Legislature  of  Lower  Canada,  pas- 
sed in  the  forty-eight  year  of  the  Reign  of  King  George  the 
Third,  and  intituled,  An  Act  which  declares  in  ichom  is  vested  Act  of„L- c- 

-  j  ,  48  Gr.  3,  e.  r, 

the  power  of  granting-  des  lettres  de  terrier  in  this  Province,  repealed  as  to 
in  so  far  as  regards  every  such  seigniory,  is  hereby  repealed. S> 
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.III.  And  whereas,  under  the  said  Act,  no  mutation  fine  will  Recite?, 
be  payable  on  any  mutation  of  land  in  a  seigniory  subject  to 
its  provisions,  or  of  such  seigniory  itself,  occurring  after  the 
publication  of  the  notice  of  the  deposit  of  the  schedule  there- 
of, and  there  is  therefore  a  strong  temptation  to  defer  muta- 
tions until  after  such  publications,  or  to  conceal  the  fact  of 
their  being  made  before  it,  to  the  great  inconvenience  and 
loss  of  all  parties ;  And  whereas  some  time  will  elapse  be- 
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fore  the  schedules  of  all  the  seigniories  can  be  completed  J 

And  whereas  the  appropriation  in  aid  of  the  Censitaires,  made 

by  the  said  Act,  was  made  with  the  intent  that  it  should  take 

effect  immediately,  and  until  it  is  payable,  the  interest  upon 

loan  necessary  to  raise  the  sura  required,  is  saved  to  the 

No  mutation     Province  :    Be  it  therefore  enacted,  That  no  lods  et  ventes, 

after  Davabie5 "  <Iu^n^i  relief  or  other  mutation  fine,  shall  accrue  upon  any 

in  seigniories    mutation  which  shall  take  place   after  the  passing  of  this 

t ,  which  the  r  ....... 

said  Act  ap-  Act,  in  any  fief  or  seigniory  to  which  the  said  Seigniorial 
onThe  sumto  Act  of  1854,  as  amended  by  this  Act,  extends  or  applies,  but 
LheCntiUedmout  instead  thereof  the  Receiver  General  shall  credit  the  Fund 
'f the  Provi°"  appropriated  by  the  said  Act  in  aid  of  the  said  Censitaires, 
•/aire,  to  with  interest,  from  the  passing  of  this  Act,  on  the  total  amount 

l)f*     TtHVIlblG  to 

the  Seignior  of  the  appropriation,  and  the  rente  constituee  payable  by  any 
reofand  ap  Seignior  to  his  Seignior  dominant  shall  accrue  from  the  pas- 
pro.xunate  es-  s-m„  Qf  ^[s  Act ;  And  if  the  schedules  of  all  the  seigniories 

timate  to  be  &  >  o 

le  until  the  be  not  deposited  by  the  first  day  of  January,  one  thousand 
prepared.  "  eight  hundred  and  fifty-six,  so  that  the  said  Fund  can  be 
finally  devided  among  them,  the  Commissioners,  under  the 
said  Act,  or  any  one  or  more  of  them  authorized  for  that  pur- 
pose by  instructions  from  the  Governor  through  the  Provin- 
cial Secretary,  shall,  forthwith,  make  an  approximate  estimate 
of  the  share  thereof  coming  to  each  Seignior  or  Seignior 
dominant,  to  the'  best  of  their  ability  and  according  to  the 
best  information  they  can  obtain,  and  the  interest  from  the 
passing  of  this  Act  on  the  share  coming  to  each  Seignior 
dominant,  shall  be  paid  to  him  on  the  first  day  of  January 
and  July,  until  his  share  shall  be  finally  ascertained,  when 
the  amount  so  paid  shall  be  debited  to  him,  and  he  shall  be 
credited  with  the  interest  from  the  passing  of  this  Act  on  his 
share  as  so  ascertained,  and  the  difference  shall  be  balanced 
by  crediting  or  debiting  him,  as  the  case  may  require,  in  his 
account  with  the  Receiver  General  in  respect  of  such  share, 
with  a  sum  equal  to  such  difference  ;  and  for  the  purpose  of 
making  such  approximate  estimates  as  aforesaid,  the  said 
Commissioners  may  require  and  receive  from  the  several 
Seigniors  such  statements,  attested  on  oath  before  a  Judge  of 
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the  Superior  Court  or  a  Circuit  Judge,  as  they  shall  consider 
expedient  for  the  purpose  :  Provided  always,  that  the  sum  Proviso :  as  to 

r  l       r  J    '  .the  claims  of 

paid  by  the  Receiver  General  as  interest  under  the  section,  u.  C. 
shall  be  taken  into  account  in  ascertaining  the  sum  to  which 
Upper  Canada  may  be  entitled  for  local  purposes  under  sec- 
tion nineteen  of  the  said  Act. 

IV.  The  right  of  retrait  conventionnel ,  which  the  Seignior  Rdrait  con- 

nl  i-i  iici  c  -  vcntlonnel 

was  allowed  to  stipulate  solely  lor  the  purpose  ol  securing  to  abolished, 
liim  the  payment  of  mutation  fines,  is  hereby  abolished. 

V.  The  Receiver  General  shall,  from  time  to  time,  place  Receiver  Ge- 
any  moneys  in  his  hands  as  part  of  the  Fund  appropriated  ve™  moneys 
by  the  said  Act,  and  not  then  required  for  the  purposes  there-  jyjjyjjjj4 
of,  at  interest  in  any  Chartered  Bank,  or  invest  the  same  in  Act,  and  not 

J  immediately 

provincial  debentures  or  debentures  guaranteed  by  the  Pro-  required. 
vince,  and  shall  apply  the  interest  thereon  towards  making 
<rood  that  allowed  under  the  Act. 
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VI.  And  for  the  avoidance  of  doubts,  Be  it  declared  and  Doubts  as  to 

certain   power? 

enacted,  That  any  Commissioner,  under  the  said  Act,  may  of  the  Commis- 
give  any  notice  required  by  the  seventh  section  or  by  any s™™^  * 
other  part  thereof,  with  respect  to  any  seigniory  or  seignio- 
ries, and  another  or  others  of  them  may  afterwards  act  in  any 
way  under  the  said  Act  with  respect  to  such  seigniory  or 
seigniories ;  and  generally  each  Commissioner  who  shall 
act  with  respect  to  any  seigniory,  shall  be  held  to  be  the 
Commissioner  assigned  to  act  in  and  for  the  same  under  the 
fourth  section  of  the  said  Act,  unless  the  Governor  shall  have 
otherwise  directed  and  ordered. 

VII.  So  much  of  the    said   Seigniorial  Act  of  1854,    as  The  said  Act 

,  sha11  aPPlv  to 

provides  that  none  of  its  provisions  shall  apply  to  any  lands  certain  lands 

held  on  franc-alleu  noble,  and  granted  under  and  by  virtue  of m 
the  Act  of  the  Parliament  of  the  late  Province  of  Lower  Ca- 
nada passed  in  the  third  year  of  the  Reign  of  His  late  Majes- 
ty King  George  the  Fourth,  and  intituled,  An  Act  for  the  re- 
fief  of  certain  Censitaires  or  Grantees  of  La  Salle  and  others 
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therein  mentioned  possessing  lands  within  the  Township  of 
Sherrington,  shall  be  and  is  hereby  repealed,  and  the  said 
Act  shall  apply  to  the  said  lands ;  but  inasmuch  as  the  deci- 
sion of  the  Special  Court  to  be  constituted  under  the  sixteenth 
section  of  the  said  Seigniorial  Act  of  1854,  cannot  affect  the 
said  lands,  therefore  the  schedule  relating  thereto  may  be 
completed  and  deposited  without  waiting  for  the  decision  of 
the  said  Special  Court. 

Sheduies  may        ym    Notwithstanding  any  thing  in  the   said  Seigniorial 

be  made  for  o         j  o  o 

the  Crown  sei  Act  of  1854,   schedules  may,  if  the  Governor  shall  see  fit  so 

gniories,   held  .    .  . 

for  provincial  to  direct,  be  made  under  the  provisions  thereoi  for  the  sei- 
gniories held  by  the  Crown,  and  the  revenues  whereof  belong 
to  the  Province,  including  the  seigniories  of  the  late  order  of 
Jesuits,  in  like  manner  and  under  the  same  provisions  as  for 
other  seigniories  [omitting  such  particulars  as  cannot  apply 
to  Crown  seigniories),  and  with  like  power  to  the  Commis- 
sioners ;  Provided  that  no  part  of  the  appropriation  in  aid  of 
the  Censitaires  made  by  the  said  Act,  shall  be  applied  to- 
wards the  redemption  of  seigniorial  rights  in  such  Crown 
seigniories,  nor  shall  any  such  schedule  be  deposited  in  the 
manner  provided  in  the  thirteenth  section  of  the  said  Act,  or 
operate  any  compulsory  commutation  of  tenure,  or  substitu- 
tion of  any  rente  constilvee  for  the  seigniorial  rights  and  dues 

Effect  and  use  in  such  seigniory  ;  but  the  Governor  in  Council  may,  if  he 

of  such  sche-  „  „  .        _         .,.  .         .  .,         ... 

duie3.  see  fit,  allow  the  Censitaires  in  the  said  seigniories,  upon 

commutation  of  their  lands,  equal  advantages  and  relief  with 
those  which  Censitaires  in  other  seigniories  shall  be  found  to 
obtain  under  the  said  Act,  and  the  schedules  made  under 
this  section  shall  serve  as  the  basis  for  cultivating  the  extent 
of  such  advantages  and  relief  to  be  so  allowed  to  the  Censi- 
taires in  the  said  Crown  seigniories. 

Errors  in  IX.  And  whereas  some  errors  have  crept  into  the  french 

french  version  ' 

of  the  said  Act,  version  of  the  said  Act  which  it  is  desirable  to  correct:  Be 
it  enacted,  that  in  the  said  french  version,  for  the  words  "  tel 
que  designi")  in  the  eight  line  of  the  fourth  paragraph  of  the 
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fifth  section  of  the  said  Act,  the  words  a  comme  etant  distinct'''' 
shall  be  substituted  ; — and  for  the  words  "  quinze  jours  (Pa- 
vis",  in  the  fourth  line  of  the  sixth  paragraph  of  the  twelfth 
section,  the  words  "  huit  jours  cVavis"  shall  be  substituted, — 
the  lines  herein  refered  to  being  those  in  the  first  official  edi- 
tion of  the  said  Act  printed  by  the  Queen's  Printer. 

X.  After  any  schedules  shall  have  been  completed  and  de- Schedules  and 
posited  under  the  said  Act,  it  shall  not  be   impeached  or  its  compfeteTun- 
effect  impaired  for  any  informality,  error  or  defect  in  any ^ecrtthneots^dbe 
prior  proceeding  in  relation  to  it,  or  in  any  thing  required  by  at^*$lr  im" 
the  said  Act  to  be  done  before  it  was  so  completed  and  depo-want  of  form. 
sited,  but  all  such  prior  proceedings  and  things  shall  be  held 

to  have  been  rightly  and  formally  had  and  done,  unless  the 
contrary  expressly  appear  on  the  face  of  such  schedule  ;  and 
the  same  rule  shall  apply  to  all  proceedings  of  the  Commis- 
sioners under  the  said  Act,  so  that  no  one  of  them,  when 
completed,  shall  be  impeached  or  questioned  for  any  infor- 
mality, error  or  defect  in  any  previous  proceeding,  or  in  any 
thing  therefore  done  or  omitted  to  be  done  by  the  Commis- 
sioners or  any  of  them. 

XI.  For  the  purposes  of  the  said  Act,  every  person  occupy-  certain  persons 
ing  or  possessing  any  land  in  any  seigniory  with  the  permis-  i^ds^a 
sion  of  the  Seignior,  or  from  whom  the  Seignior  shall  have  consent  of  Sei- 

o  J  o  gnior  to  be 

received  rentes  or  other  seigniorial  dues  in  respect  of  such  deemed  Censi- 

taires. 

land,  shall  be  held  to  be  the  proprietor  thereof  as  Censitaire. 

XII.  Any  person  who  shall  in  any  manner  interrupt,  ob- Persons  uni ab- 
stract, impede  or  molest  a  Commissioner  named  under  "  The  in  any  way  the 
Seigniorial  Act  of  1854,"  or  any  person  acting  under  his  in-the8aMnAet 
structions,  in  the  execution  of  his  duty  in  any  matter  con-h?wtob<|  (lealt 

'  J  J  with    and  pu- 

nected  with  the  carrying  into  effect  of  the  said  Seigniorial nished. 
Act  of  1854  or  of  this  Act,  or  shall  in  any  manner  deter,  pre- 
vent or  hinder,  by  force,  threats  or  otherwise,  any  such  Com- 
missioner, or  person  acting  under  his  instructions  from  per- 
forming any  duties  assigned  to  him  by  and  under  either  of 
the  said  Acts,  shall  be  liable  to  be  imprisoned  for  every  such 
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such  offence  for  a  period  not  exceeding  two  months,  and  it 

shall  be  lawful  for  any  one  Justice  of  the  Peace  to  commit 

any  person  convicted  before  him,  on  the  oath  of  one  credible 

Conviction  not  witness,  of  any  such  offence  ;  and  no  conviction,  order,  war- 
to  be  quashed  -tit 

for  want  of  rant  or  other  matter  made  or  purporting  to  be  made  under 
this  Act,  shall  be  quashed  for  want  of  form,  or  be  removed, 
by  certiorari  or  otherwise,  into  any  of  Her  Majesty's  Courts 
of  record  for  want  of  such  form. 


iliis  Act 


short  title  of  XIII.  In  citing  or  referring  to  this  Act  in  any  Act  or  pro- 
ceeding whatsoever,  it  shall  be  sufficient  to  refer  to  it  as  the 
"  Seigniorial  Amendment  Act  of  1855,"  by  which  title  it  shall 
be  known  and  called. 
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PROCEEDINGS  OF  THE  SPECIAL  COURT, 

Held  under  the  authority  of  the  Seigniorial  Act  of  1854, 
passed  by  the  Provincial  Parliament  of    Canada,   in  the 
18ih  year  of  Her  Majesty's  Reign,  Cap.  3. 


Thursday,  the  22nd  of  February,  1855. 

The  Honorable  Lewis  T.  Drummond,  Her  Majesty's  At- 
torney General  for  Lower  Canada,  files  "  Questions "  in 
the  english  and  french  languages,  to  be  submitted  to  the 
Judges  of  the  Court  of  Queen's  Bench  and  of  the  Superior 
Court  for  Lower  Canada,  under  the  provisions  of  the  Sei- 
gniorial Act  of  1854.  (1). 

APPEARANCES    FILED. 


Date. 


1855. 
May,  5 


May,  7 


Karnes  of  Seigniors. 


L.  M.  Viger. 

Dme  Marie  Aurelie  Faribault. 

Hon  :  John  Pangrnan 

John  Fraser 

Hon.  J.  R.  Rolland. 

Dme  C.  C.  DeLotbiniere 

Hon  :  John  M.  Fraser. 

J.  S.  C.  Wurtele. 

Arthur  Ross 

John  S.  Campbell. 

William  Pozer 

Hon  :  D.  B.  Viger 

George  H.  Monk 

01.  T.  Bruneau. 

Hon  :  L.  J.  Papineau 

Dme  M.  H.  C.  Juchereau  Duchesnay, 
es  qualite 


Names  of  seigniories. 


Repentigny.. 

L'Assomption  Bayeul-.  • 

Lachenaie 

Contre-cceur,  Cournoyer- 

Monnoir. 

Rigaud. 

Mount-Murray 

Riviere  David  &  Bourg- 
Mariede  l'Est. 

St.  Giles  de  Beaurivage- 

L'Islet  du  Portage  (Que- 
bec)- •  •-. 

Aubert-Gaillion 

Isle  Bizard 

Blainville-  •  •  • 

Montarville 

Petite-Nation 

Deschaillons  (Quebec).  •  • 

St.  Ours  (Montreal). 


Attorneys. 


C.  S.  Cherrier. 
C.  Dunkin. 


Robt.  Macbay. 


C.  S.  Cherrier. 


(1)  See  the  judgment  hereinafter  cited. 
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Date. 

1855. 

May,  7 


Names   of  Seigniors. 


Dme  Therese  Eugenie  Panet  et  Ben- 
jamin Abbott 

Dme  Marie  Louise  Panet  et  Art.  La- 
mothe. 

Pierre  Louis  Panet 

Ursulines  Nuns  of  Quebec. .......... 

W.  BerczyandDe.Lse  Aurelie  Panet. 

Dme  Charlotte  Melanie  Panet. 

Charles  Alfred  Cuthbert, "] 

Edward   Octavian  Cuthbert   and    ! 
Dme  Cecilia  AnnaFrauees  Cuthbert  ? 

and  vir ■  •  •  •  J 

Hon  :  James  Leslie 


Hon  :  Ross  Cuthbert 

Henry  W.  Trigge  &  Thomas  Trigge 

tutor  to  Alfred  Trigg^. 

Hon  :  Dominique  Mondelet 


John  Yule. 

John  Nairne. 

01.  Perrault  de  Liniere- 


Charles  James  Unwin  Grant-  • 
Alex.  E.  Kierzkow"ski  &  al.  — 

S  usan  Johnson 

Dme  Louisa  Sophia  Campbell- 


Joseph  Frederick  Allard 

Charles  Aug.  Max.  Globenski  &  al  • 


Thos.  Edmund  Campbell 

Dme  Louise  Chartier  de   Lotbiniere 

and  vir. 

Dme  Marie  Eliz.  Grant 

Samuel  Gerrard. 

Dme  Marie  A.  T.  T.  DeLanaudiere- 


Names  of   seigniories. 


Ramezay.. 


and 


Part  of  D'Aillebout- 
Part  of  D'aillebout 

of  Ramezay 

Ste. Croix  and  other  places 
Part  of  D'aillebout 


Perthier  and  St.Cuthbert. 
Bourchemin    and    Ram- 


say  

Lanoraie  and  d' Autre- 


The  same  and  Chs.  Leodel. 

Amelia  Martha  Bowman 

1  taorge  Casimir  Dessaulles. 

Louis  Antoine  Dessaulles. 

Dme  Rosalie  Eugenie  Dessaulles- ■  • 
Dme    Charlotte   Tarieu   De  Lanau- 

diere. 

William  Fraser  &  al 

Charles  B.  T.  T.  DeLanaudiere. 

Chs.  J.  Chaussegros  De  Lery  &  al.  •  • 

Sir  Edmund  Filmer  &  al.. 

Mary  Christian  Burton  &  vir. 

Dme  Mario  Genevieve  Sophie  Ray- 
mond  

Catherine  Anna  Gordon 

David  Shaw  Ramsay. 


Nicolet 

Part  of  Debartzch  and  of 

Rougemont.  • 

Chambly   East 

Murray  (Quebec) 

Taschereau,  Liniere  &  St. 

Joseph  de  la  Beauce. 

Longueuil. 

St.  Francois  le  Neuf..- •• 

Argenteuil. 

S.    Francois  and  Lussau- 

diere  (3  Rivers)  •  • .  •  - 

Foucault 

Mille  Isle  and  part  of  2 

Mountains 

Rouville-  •  •  -, - 


Vaudreuil 

Belceil  and  Augmentation 

Maskinonge. 

Lavaltrie,     (Part)    (Fief 

Tailland). 

Lavaltrie ■ 

Bleury 

Yamaska-  • .• 

Dessaulles 

Rosalie 


(Que- 


Joliette- ........ 

Riviere-du-Loup 

bee)- ••-.••■-. 

Part  of  Lavaltrie 

Rigaud- Vaudreuil  (Que- 

boc).. 

Champlain  (3   Rivers)- • 
Noyan 

Terrebonne 

Sabre  vois. 

Ramsay  and  Bourchemin. 


Attorneys. 


C.  S.  Oherrier 


C.  Dunkin. 
C.  S.  Cherrier 


(C 
(C 


C.  Dunkin. 


i 

(i 
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It 


T.  R.  Ramsav 


43  a 

Monday,  the  1th  of  May,  1855. 

C.  Dunkin,  esquir?,  files,  on  behalf  of  Dame  Charlotte 
Chartier  de  Lotbiniere,  wife  of  William  Bingham,  esquire, 
Seignioress  of  the  fief  and  seigniory  of  Rigaud,  in  the 
District  of  Montreal,  a  series  of  "  Supplementary  Questions'7 
or  "  Counter-Questions." 

He  also  files  another  series  of  "  Supplementary  Ques- 
tions "  on  behalf  of  Dame  Louise  Chartier  de  Lotbiniere, 
wife  of  the  Honorable  Robert  Unwin  Harwood,  Seignioress 
of  the  fief  and  seigniory  of  Vaudreuil. 

Also,  another  series  of  u  Supplementary  Questions  "  on 
behalf  of  the  Honorable  John  Pangman,  Seignior  of  the  fief 
and  seigniory  of  Lachenaie,  in  the  District  of  Montreal. 

Also,  another  series  of  "  Supplementary  Questions  "  on 
behalf  of  the  Honorable  John  Malcolm  Fraser,  Seignior  of 
the  fief  and  seigniory  of  Mount-Murray,  in  the  District  of 
Quebec. 

Also,  another  series  of  "  Supplementary  Questions  "  on 
behalf  of  the  Honorable  Jean  Roch  Rolland,  Seignior  of  the 
fief  and  seigniory  of  Monnoir,  in  the  District  of  Montreal.  (1) 


Wednesday,  the  24th  day  of  August,   1855. 

E.  Parant,  esquire,  Assistant-Provincial  Secretary,  trans- 
mits, this  day,  to  the  Deputy  Clerk  of  Appeals,  Charles 
Drolet,  esquire,  at  Quebec,  a  Proclamation  of  which  the 
following  is  a  copy. 


(1)  See  the  jugement  hereinafter  cited. 
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"  Province  of   Canada, 
lower  canada. 


u 


"  His  Excellency  Sir  Edmund  Walker 
Head,  Baronet,  Governor  General  of 
British  North  America  and  Captain 
General  and  Governor  in  Chief  in  and 
over  the  Provinces  of  Canada,  Nova 
Scotia,  New  Brunswick  and  the  Island 
of  Prince  Edward  and  Vice- Admiral 
of  the  same,  8fC,  SfC,  SyC. 

'•'  To  all  to  whom  these  presents  shall  come, Greeting  : 

L.  T.  Drummond,  )      Know  ye  that  pursuant  to  the  Pro- 
AttyGenl.  \      visions  of  an  Act  of  the  Legislature 

of  the  Province  of  Canada,  passed  in  the  eighteenth  year  of 
Her  Majesty's  Reign,  intituled  "  An  Act  for  the  abolition  of 
feudal  rights  and  duties  in  Lower  Canada  "  and  in  virtue  of 
the  authority  in  me  vested  by  the  said  Act,  I,  Sir  Edmund 
Walker  Head,  Baronet,  Governor-General  of  the  said  Pro- 
vince, do,  by  this  my  Proclamation,  direct  that  a  special  ses- 
sion of  the  Judges  of  the  Court  of  Queen's  Bench  and  of  the 
Superior  Court  for  Lower  Canada,  for  the  purposes  of  the  said 
Act,  shall  be  held  at  the  City  of  Quebec,  in  the  said  Province, 
on  Tuesday,  the  fourth  day  of  September  now  next  ensuing 
at  the  place  known  as  the  Court  House  for  the  District  of 
Quebec  ;  of  all  which  Her  Majesty's  Judges  of  the  said 
Courts  and  all  Seigniors  and  others  whom  these  presents  do 
or  may  in  any  wise  concern,  are  hereby  required  to  take 
notice   and  govern  themselves  accordingly. 

"  Given  under  my  Hand  and  Seal  at  Arms,  at  Quebec, 
this  twenty-third  day  of  July  in  the  year  of  Our 
Lord  one  thousand  eight  hundred  and  fifty- 
five  and  in  the  nineteenth  year  of  Her 
Majesty's  Reign. 

Edmund  Head, 
"  By  Command, 

Geo.  Et.  Cartier, 

Secretary" 
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Tuesday,  the  4th  day  of  September,  1S55. 

The  Special  Court,  composed  of  the  Judges  of  the  Court 
of  Queen's  Bench  and  of  the  Superior  Court  for  Lower  Ca- 
nada, constituted  under  the  authority  of  "  The  Seigniorial 
Act  of  1854,"  passed  by  the  Legislature  of  this  Province  in 
the  eighteenth  year  of  Her  Majesty's  Reign,  and  intituled 
"  An  Act  for  the  abolition  of  feudal  rights  and  duties  in 
Lower  Canada,"  met  in  the  City  of  Quebec,  on  Tuesday,  the 
fourth  day  of  the  month  of  September,  in  the  year  1855, 
being  the  day  fixed  by  the  Proclamation  of  His  Excellency 
the  Governor  General,  bearing  date  the  23rd  July,  1855. 

Present : — The  Honble.  Sir  Louis  Hippolyte  La  Fontaine, 

Bt.  Chief  Justice  of  the  Court  of 
Queen's  Bench. 
The  Honble.  Edward  Bowen, 

Chief  Justice  of  the  Superior  Court. 

The  Honble.  Mr.  Justice  Aylwin,  )  Puisne    Judges  of   the 
"  Mr.  Justice  Duval,    >      said  Court  of  Queen's 

"  Mr.  Justice  Caron,     )      Bench. 

AND 

The  Honble.  Mr.  Justice  Day, 
Mr.  Justice  Smith, 


"  Mr.  Justice  Vanfelson, 

4'  Mr.  Justice  C.  Mondelet, 

"  Mr.  Justice  Meredith, 

"  Mr.  Justice  Short, 

Mr.  Justice  Morin, 


Puisne  Judges  of 
the  said  Superior 
Court. 


"  Mr.  Justice  Badgley, 

The  Clerk  of  Appeals  reads  the  Proclamation  above  set 
forth. 

The  Attorney-General  produces  six  numbers  of  the  Canada 
Gazette,  containing  the  Questions  submitted  by  him,  to  wit : 

No.  8  Vol.  XIV.  of  the  24  February,    1855. 

"  9  "         "          »  3  March,  * 

u  jo  «         "          "  io       « 

«  ii  a           «             a  17        a 

a     12       «         «  «         24       " 

a      13        «  a  a  31         u 
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On  motion  of  C.  S.  Cherrier,  esquire,  advocate,  permis- 
sion is  granted  to  the  Reverend  Gentlemen  of  the  Seminary 
des  Missions  Etrangeres,  established  at  Quebec,  in  the  Dis- 
trict of  Quebec,  Seigniors  and  proprietors  in  possession  of 
the  fiefs  and  seigniories  of  Beaupre,  Sault-au-Matelot  and 
Coulonge,  in  the  said  District,  and  of  the  fief  and  sei- 
gniory of  Isle  Jesus,  in  the  District  of  Montreal,  and  of  other 
places,  to  appear  and  file  their  appearance  subject  to  all  le- 
gal objection. 

Messrs.  F.  Real  Angers  and  T.  J.  J.  Loranger  appear  as 
counsel  on  behalf  of  the  Crown,  to  be  heard  upon  the  "  Ques- 
tions" prepared  and  submitted  to  the  Court  by  the  Attorney- 
General-. 

Upon  the  suggestion  of  the  Honble,  L.  T.  Drummond, 
Attorney-General,  the  Court  is  adjourned  till  the  following 
day,  in  order  that  the  Parties  may  come  to  an  understand- 
ing, as  to  the  order  to  be  observed  in  the  argument  of  the 
"  Questions,"  and  "  Supplementary  Questions"  submitted 
*o  the  decision  of  the  Tribunal. 


Wednesday,  the.  5lh  day  of  September,  1855. 

Present  : — The  Honble.  Sir  Louis  Hippolyte  Lafontaine, 

Bt.  Chief  Justice  of  the  Court  of 
Quec?i's  Bench. 

The  Honble.  Edward  Bowen, 

Chief  Justice  of  the  Superior  Court. 

The  Honble.  Mr.  Justice  Aylwin,  )   Puisne   Judges  of  the 
"  Mr.  Justice  Duval,     >      said  Court  of  Queen's 

"  Mr.  Justice  Caron,     )      Bench. 

AND 

The  Honble.  Mr.  Justice  Day, 

"  Mr.  Justice  Smith, 

"  Mr.  Justice  Vanfelson, 

"  Mr.  Justice  C.  Mondelet, 

"  Mr.  Justice  Meredith, 

"  Mr.  Justice   Short, 

"  Mr.  Justice  Morin, 

"  Mr.  Justice  Badgley. 


Puisne  Judges 
of  the  said  Su- 
perior Court. 
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The  Honorable  Attorney  General,  Lewis  T.  Drummond, 
submits  to  the  Court  the  "  Questions  "  prepared  by  him, 
and  verbally  takes  his  conclusions  upon  them,  and  at  the 
same  time  files  a  printed  summary  of  legal   propositions  (1) 

The  argument  commenced  between  Messrs.  Angers,  Lo- 
ranger  and  Barnard,  Counsel  for  the  Crown,  on  the  one  side, 
and  Messrs.  Cherrier,  Mackay  and  Dunkin,  on  behalf  of  the 
Seigniors,  on  the  other,  both  upon  the  "  Questions  "  submitted 
by  the  Attorney  Genersl,  and  upon  the  "  Supplementary  Ques- 
tions "  of  the  Seigniors,  occupies  the  attention  of  the  Court 
during  the  5,  6,  7,  8,  10,  11,  12,  13,  14,  18,  19,  20,  21. 
22,  24,  25,  26,  27,  28  and  29th  days  of  September,  and 
during  the  3,  4,  5,  6,  8,  9,  10,  11,  12,  13  and  17th  days 
of  October.  (2) 

On  the  8th  of  September,  1855,  the  Honorable  Henry 
Black,  D.  L.  and  C.  Dunkin,  file  a  series  of  "  Supple- 
mentary Questions"  or  "Counter-Questions,"  on  behalf  of  Sir 
Edmund  Filmer,  of  East  Sutton  Place,  in  the  County  of 
Kent,  Baronet,  and  Member  of  the  Imperial  Parliament,  of 
David  Arthur  Munro,  Major  in  Her  Majesty's  12th  regiment 
of  Lancers,  and  of  William  Woodrooffe,  of  London,  gentle- 
man, Seigniors,  in  possession  of  the  seigniory  of  Champlain, 
in  the  District  of  Tliree-Rivers.  (3) 


(1)  See  the  judgment  hereinafter  cited. 

(2)  Persons  composing  the  Court  ; — Judges  : — Sir  L.  II.  La  Fontaine,  Baronet, 
Chief  Justice  of  the  Province  of  Lower  Canada,  President  of  the  Court  of  Queen's 
Bench  ;  the  Honorable  E.  Bowen,  Chief  Justice  of  the  Superior  Court  for  Lower  Ca- 
nada ;  the  Honorable  T.  C.  Aylwin,  the  Honorable  John  Duval,  the  Honorable  R.  E. 
Caron,  (the  three  latter   Judges  of  the  Court  of  Queen's  Bench),  the  Honorable 

C.  D.  Day,  the  Honorable  J.  Smith,  the  Honorable  G.  Vanfelson,  (deceased  during 
the  sitting  of  the  Court),  the  Honorable  C.  Mondelet,  (the  four  last  Judges  of  the 
Superior  Court  at  Montreal),  the  Honorable  W.  C.  Meredith,  Judge  of  the  Superior 
Court  at  Quebec,  the  Honorable  E.  Short,  Judge  of  the  Superior  Court  at  Sherbrooke, 
the  Honorable  A.  N.  Morin  and  the  Honorable  W.  Badgley,  (the  two  last  Judges 
of  the  Superior  Court  at  Quebec)  comprising  all  the  Judges  of  the  Court  of  Appeals, 
or   Queen's  Bench,  and  of  the  Superior  Court,  with  the  exception   of  the  Honorable 

D.  Mondelet,  Judge  of  the  Superior  Court  at  Three-Rivers,  who  abstained  from 
fitting,  being  himself  a  proprietor  of  fiefs. 

Mr.  J.  U.  Beaudry  is  the  Clerk  of  the  Court.  The  advocates  employed  on  behalf 
of  the  Crown  are  the  Honorable  L.  T.  Drummond,  Attorney  General,  F.  R.  Angers, 
of  the  Quebec  Bar,  T.  J.  J.  Loranger,  Q.  C.,  and  E.  Barnard,  of  the  Montreal  Bar. 
C.  S.  Cherrier,  Q.  C.,  R.  Mackay  and  C.  Dunkin,  all  three  of  the  Montreal  Bar, 
appear  on  behalf  of  the  Seigniors. 

(3)  See  the  judgment  hereinafter  cited. 


AS  a 

On  the  18th  of  October,  1855,  the  Court  adjourned  to  the 
10th  of  January,  1856,  then  to  the  15th  and  then  to  the  18th 
of  the  same  month,  and  form  that  day  to  the  25th  of  February 
and  finally  to  the  6th  of  March,  to  render  judgment. 

The  argument  took  place  in  the  following  order  : 

On  the  5th  of  September,  1855,  Drummond,  Angers  ;  6, 
Angers,  Loranger ;  7,  8,  10,  Loranger ;  11,  12,  Angers,  Lo- 
ranger;  13,  Mackay  ;  14,  18,  19,  20,  21,  22,  24,  Dunkin  ; 
25,  26,  27,  28,  29,  (Oct.)  3,  4,  5,  6,  8,  Cherrier ;  9,  10,  Dun- 
kin  ;  11,  12,  Angers,  Loranger;  13,  Loranger;  17,  Dunkin, 
Cherrier,  Mackay,  Barnard,  Angers  &  Loranger. 

During  the  Sittings  of  the  6th,  7th,  8th,  10th  and  11th  of 
March,  1856,  the  Judges  give  their  respective  opinions  ;  and, 
at  the  last  of  these  Sittings,  the  Decisions  and  Answers  of  the 
Court  upon  the  "  Questions"  submitted  both  by  the  Attorney 
General  and  by  the  Seigniors,  are  pronounced  and  given. 
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LOWER  CANADA. 


SPECIAL   COURT 


HELD   UNDER  AUTHORITY  OF 

"THE    SEIGNIORIAL    ACT    OF    1  8  5  4.;1 


Quebec,  Uth  of  March,  1856. 

Present  : — The  Honble.  Sir  Louis  Hippolyte  Lafontaine, 

Bt.   Chief  Justice  of  the  Court  of 
Queen's  Bench. 

The  Honble.  Edward  Bowen, 

Chief  Justice  of  the  Superior  Court. 

The  Honble.  Mr.  Justice  Aylwin,  )   Puisne   Judges  of  the 
"  Mr.  Justice  Duval,     >      said  Court  of  Queen's 

"  Mr.  Justice  Caron,     )      Bench. 

AND 

The  Honble.  Mr.  Justice  Day,  "j 

Mr.  Justice  Smith, 

Mr.  Justice  C.  Mondelet,         ra   .     ,    r    , 

Af  r     ..  M  Fuisne  Judges 

Mr.  Justice  Meredith,  >         ,.,,         . ,  % 

y.r  T     ..  0  i       of  the  said  bu- 


Mr.  Justice  Short, 
Mr.  Justice  Morin, 
Mr.  Justice  Badgley. 


pcrior  Court. 


The  Court  proceeding  to  adjudicate,  as  well  on  the  Question? 
framed  and  submitted  by  Her  Majesty's  Attorney  General 
for  Lower  Canada,  as  upon  the  Supplementary  or  Counter 
Questions  of  the  Seigniors  hereinafter  named,  doth,  by 
these    presents,  pronounce    and   deliver   the  decisions  and 

4 
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opinions  of  the   said  Judges,  in  the  manner  set  forth  in  the 
following  answers,  to  wit  : 

I. 

IN    THE    INSTANCE    UPON    THE 

QUESTIONS  OF  THE  ATTORNEY  GENERAL. 

First  question. — At  the  time  of  the  introduction  of  the 
Custom  of  Paris  (Coutume  de  Paris)  into  Canada,  what  was 
the  effect  of  the  feudal  contract  as  to  the  division  of  the  pro- 
perty between  the  Seignior  of  a  fief  and  his  Feudatory  or 
Censitaire,  in  the  part  of  France  formerly  known  as  "  La 
Pre  vote  et  Vicomte  de  Paris  "  ? 

Second  question. — Had  that  contract  the  effect  of  dividing 
the  property  between  the  Seignior  and  the  Censitaire,  so  as  to 
give  the  dominium  directum  (domaine  direct)  to  the  former, 
and  the  dominium  utile  {domaine  utile)  to  the  latter  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown.— Nos. 
1  and  2.  At  the  time  of  the  introduction  of  the  Custom  of 
Paris  (Coutume  de  Paris)  into  Canada,  the  effect  of  the 
feudal  contract,  in  that  part  of  France  formerly  known  as 
"  La  Pre  vote  et  Vicomte  de  Paris"  was  to  divide  the  pro- 
perty between  the  Seignior  of  a  fief  and  his  Feudatory  or 
Gensitaire,  so  as  to  give  the  dominium  directum  (domaine 
direct)  to  the  former,  and  the  dominium  utile  (domaine  utile) 
to  the  latter. 

Answer  of  the  Court. — 1  and  2.  At  the  time  of  the  injtBo- 
duction  of  the  Custom  of  Paris  into  Canada,  the  effect  of  the 
feudal  contract,  whether  by  subinfeudation  or  accensement, 
in  that  part  of  France  formerly  known  as  "  La  Pre  vote  et 
Vicomte  de  Paris"  was  to  divide  the  estate  between  the  Sei- 
gnior of  the  fief  and  his  Subfcudatory  or  Tenant,  Censitaire, 
in  such  manner  as  to  retain  to  the  former  the  immediate 
demesne,  dominium  directum,  and  to  convey  the  useful 
demesne,  dominium  utile,  to  ihe  latter. — Adopled  unani- 
mously. 
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Third  question. — In  what  did  the  dominium  directum  con- 
sist ?  did  it  consist  in  the  right  to  impose  on  the  Censitaire 
the  payment  of  certain  rents  or  dues,  red  it  us  ? 

Fourth  question. — In  what  did  the  dominium  utile  con- 
sist ?  did  it  consist  in  the  right  of  occupying  the  soil  and  en- 
joying the  produce  thereof?  and  did  this  right  of  occupation 
and  enjoyment  extend  to  the  waters  and  woods  as  well  as  to 
the  land  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 3. 
The  profits  of  the  dominium  directum  consisted  in  the  obli- 
gations or  redevances  to  which  the  Feudatory  or  Censitaire 
was  subject,  such  as  the  foi  et  hommage,  the  cens,  the  rents, 
(reditus)  the  lods,  &c. 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 4. 
Those  of  the  dominium  utile  consisted  in  the  products  of  the 
«oil  which  the  Feudatory  or  Censitaire  had  the  right  of  oc- 
cupying, as  proprietor,  and  comprised  the  use  of  the  unnavi- 
gable  waters,  and  of  the  forests  connected  therewith. 

Answer  of  the  Court. — 3  and  4. — §  1.  The  immediate 
demesne  consisted  of  the  duties  or  dues,  obligations  or  re- 
devances,  to  which  the  Subfeudatory  or  Tenant,  Censitaire, 
was  subjected ;  the  useful  demesne  consisted  of  the  produce 
of  the  land  or  thing  subinfeudated,  or  accense,  which  the  Sub- 
infeudatory  or  Tenant  had  the  right  to  occupy  and  enjoy  as 
proprietor ;  previous  to  the  subinfeudation  or  accensement, 
both  the  useful  and  the  immediate  demesnes  were  united  in 
full  demesne  in  the  Seignior. — Adopted  unanimously. 

§  2.  Woods  and  waters  not  navigable  and  not  floatable 
might  form  a  part  of  the  useful  demesne. 

For  the  affirmative  : — LaFontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

/ 
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§  3.  The  Subfeudalory,  in  like  manner,  before  his  infeuda- 
tion  or  accensement,  had  the  full  demesne,  saving  the  rights 
of  the  Seignior  dominant,  and  also  retained  an  immediate 
demesne  over  what  he  had  himself  infeudated  or  accense. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet, 


Fifth  question. — Under  the  Custom  of  Paris,  at  the  period 
above  mentioned,  was  the  subinfeudation  of  lands  held  en 
fief,  an  essential  part  of  the  feudal  system,  and  was  the 
alienation  of  the  fief  or  of  the  lands  composing  it,  forbidden  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 5, 
Under  the  Custom  of  Paris,  at  the  period  above  mentioned, 
the  subinfeudation  of  lands  held  en  fief  was  an  essential 
part  of  the  feudal  system,  and  the  proprietor  of  a.  fief  could 
uol,  without  the  consent  of  his  Seignior  dominant,  dispose 
of  the  lands  composing  it  otherwise  than  by  subinfeudation, 
or  bail  d  cens,  according  to  the  articles  51  and  52  of  the 
Custom  of  Paris,  which  are  as  follows  : 

Article  51.  "  The  Vassal  cannot  dismember  his  fief  to  the 
"  prejudice,  and  without  the  consent  of  his  Seignior  ;  although 
"  he  may  get  rid  (sejover),  and  dispose  of,  or  make  his  own 
"  profit  out  of  any  hereditaments,  rentes  or  cens,  belonging 
u  to  such  fief,  without  paying  mutation  fines  to  the  Seignior 
"  dominant,  provided  the  alienation  do  not  exceed  two  thirds, 
"  and  that  he  retain  the  full  fealty  and  some  seigniorial  and 
"  domanial  right  on  that  which  he  alienates." 

Article  52.  "  And  nevertheless,  if  the  fief  become  open, 
"  the  Seignior  may  take  his  profits  out  of  (exploiter)  the 
"  whole  fiefa  as  well  out  of  the  part  retained  as  the  part 
"  sold,  unless  the  feudal  Seignior  had  infeofied  the  doma- 
"  nial  right  retained  in  making  such  alienation,  or  had  re- 
"  ceived  it,  together  with  the  acknowledgment  thereof." 
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Answer  of  the  Court. — 5.  Under  the  Custom  of  Paris,  at  the 
period  above  mentioned,  the  Seignior  was  not  obliged  to  alie- 
nate his  lands  held  en  fief,  but  when  he  did  alienate  them, 
subinfeudation  or  accensement  were  of  the  essence  of  the 
feudal  system  ;  moreover,  alienation  was  governed  by  the 
51  article  of  the  Custom  of  Paris,  which  is  in  the  terms  fol- 
lowing : 

Article  51. — "  The  Vassal  cannot  dismember  his  fief  to  the 
"  prejudice,  and  without  the  consent  of  his  Seignior ;  although 
u  he  may  alienate  (sejouer)  and  dispose  of,  or  make  his  own 
"  profit  out  of  any  hereditaments,  rentes  or  cens,  belonging  to 
u  such  fief  without  paying  mutation  profits  to  the  Seignior 
"  dominant,  provided  the  alienation  do  not  exceed  two  thirds, 
"  and  that  he  retain  the  full  fealty  and  some  seigniorial  and 
•"  domanial  right  on  that  which  he  alienates." — Adopted 
unanimously. 


Sixth  question. — In  order  to  transfer  this  feudal  system,  as 
it  existed  in  a  country  where  the  soil  had  been  occupied  and 
cultivated  for  ages  by  a  numerous  population,  to  a  new, 
uninhabited  and  uncultivated  region,  was  it  necessary  to 
render  subinfeudation,  or  in  other  words,  the  granting  of 
lands  to  settlers  to  put  them  into  a  state  of  cultivation,  bind- 
ing on  all  proprietors  of  fiefs  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 6. 
To  transfer  this  feudal  system  from  France  to  the  New 
World,  it  was  necessary  to  render  subinfeudation,  or  in 
other  words,  "  the  granting  of  lands  to  settlers  to  put  them 
into  a  state  of  cultivation,"  binding  on  all  proprietors  of 
fiefs  ;  and  in  this  respect  the  feudal  laws,  as  introduced  into 
Canada,  have  been  considerably  modified  by  divers  enact- 
ments found  in  the  Royal  Decrees,  Edicts  and  Ordinances, 
{Arrets,  Edits  et  Ordonnances,)  the  titles  of  concession,  and 
the  ordinances  and  judgments  of  the  superior  council  and  of 
the  Intendants. 
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Answer  of  the  Court. — 6.  This  question  presenting  no  legal 
point  for  decision,  this  Court  abstains  from  an  answer  to  it. — 
Adopted  unanimously. 

Seventh  question. — In  granting,  or  in  permitting  others  to 
grant  lands  in  fief  and  seigniory  in  Canada,  was  it  the  inten- 
tion of  the  Kings  of  France  to  make  the  concession  of  lands 
to  settlers  for  the  purpose  of  cultivation  obligatory  on  all  Sei- 
gniors ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 7.  In 
granting,  or  in  permitting  others  to  grant  lands  in  Jief  and 
seigniory  in  Canada,  the  Kings  of  France  intended  to  make 
the  concession  of  lands  to  settlers  for  the  purpose  of  culti- 
vation, obligatory  on  all  Seigniors  ;  and  that  intention  was 
clearly  and  explicitly  manifested. 

Answer  of  the  Court. — 7.  The  manifest  intention  of  the 
French  Kings  was  to  promote  the  settlement  and  cultivation 
of  the  lands  of  the  country  ;  but  the  concession  of  lands  for 
that  purpose  was  not  made  obligatory  by  any  law  anterior  to 
the  Arret  of  6th  Julv,  1711. 

For  the  affirmative  : — Bowen,  Ayhvin,  Duval,  Caron,  Day, 
Meredith,  Short,  Badgley. 

For  the  negative  : — La  Fontaine,  Smith,  Mondelet,  Morin, 


Eighth  question. — Has  that  intention  been  made  manifest 
by  special  laws  or  indicated  by  any  other  means,  which 
would  allow  Courts  of  Justice  to  take  cognizance  of  it  in 
adjudicating  on  matters  concerning  the  concession  of  lands 
held  en  fief  or  en  roture  in  this  country?  Would  it  have  been 
possible  to  carry  out  that  intention  otherwise  than  by 
limiting  the  rents,  redevances,  for  which  the  lands  held  en  fief 
should  be  conceded  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — S. 
That  intention  was  made  manifest  by  special  laws  and  b\ 
divers  other  means  of  which  Courts  of  Justice  should  take 
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cognizance,  when  adjudicating  on  matters  concerning  the 
concession  of  lands  held  en  fief  or  en  roture,  in  this  country ; 
and  it  would  have  been  impossible  to  carry  out  that  inten- 
tion otherwise  than  by  limiting  the  rents  (reditus)  for  which 
the  lands  held  en  fief  should  be  conceded. 

Answer  of  the  Court. — 8.  Whatever  difference  of  opinion 
may  prevail  with  reference  to  the  period  anterior  to  1711, 
the  manifestation  of  the  French  King's  intention  for  the  com- 
pulsory concession  by  Seigniors  of  their  lands  to  settler? 
[habitants)  for  cultivation,  was  shewn  in  the  Arret  of  that 
year,  intituled,  "  An  Arret  of  the  King  commanding  the  cul- 
tivation and  occupation  by  settlers  of  the  lands  granted 
them ;"  its  execution  was  ordered  in  the  following  terms : — 
"  His  Majesty  also  commands  that  all  Seigniors  in  New 
France  do  concede  to  settlers  the  lands  demanded  by  them 
in  their  seigniories  at  a  rent  charge  (a  titre  de  redevances), 
without  exacting  any  sum  of  money  for  such  concessions,  in 
default  whereof  the  settlers  may  demand  the  said  lands  of 
the  Seigniors  by  summons,  and,  on  their  refusal,  may  take 
proceedings  against  them  before  the  Governor  General  and 
Intendant  of  the  country,  whom  His  Majesty  commands  to 
concede  the  said  lands  to  the  settlers,  charged  with  the  same 
rights  (droits)  as  those  imposed  upon  the  other  conceded 
lands  in  the  same  seigniories,  which  rights  should  be  paid 
by  the  new  settlers  to  the  Receiver  of  the  King's  demesne  in 
the  City  of  Quebec,  without  any  claim  whatever  thereto  by 
the  Seigniors." — Adopted  unanimously. 


Ninth  question. — Did  the  ancient  laws  of  the  country  oblige 
the  proprietors  of  fiefs  and  seigniories  in  Canada  to  concede 
their  lands  at  a  rent,  («  titre  de  redevances,)  when  thereunto 
required  ;  and  was  their  right  of  property  in  those  lands  res- 
tricted and  limited  by  such  obligation  to  concede  them  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 9. 

The  ancient  laws  of  the  country  obliged  the  proprietors  of 

fiefs  and  seigniories  in  Canada  to  concede  their  lands  for  a 
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rent  (u  titre  de  redevances)  whenever  thereunto  required  ;  and 
their  right  of  property  in  those  lands  was  restricted  and  li- 
mited by  such  obligation  to  concede  them. 

Ansioer  of  the  Court. — 9.  The  ancient  laws  of  the  country, 
that  is  to  say,  those  anterior  to  the  cession  of  Canada  to 
Great  Britain,  obliged  the  proprietors  of  fiefs  and  seigniories 
to  grant  (conceder)  their  lands,  on  demand,  at  a  rent  charge, 
{dtitre  de  redevances,)  and  this  obligation  limited  the  exercise 
of  the  rights  of  the  Seigniors  in  the  disposal  of  their  lands. — 
Adopted  unanimously. 


Tenth  question. — If  that  obligation  existed,  had  it  its  origin 
in  the  feudal  rules?  in  the  deed  of  infeudation  ?  in  cus- 
tom? or  in  special  laws?  did  it  extend  to  every  fief  and  sei- 
gniory without  regard  to  the  motives  or  the  date  of  the  con- 
cession ?  if  not,  to  what  seigniories  did  it  extend  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 10. 
The  obligation  of  conceding  lands,  either  en  arriere-fief,  or 
<>n  censive,  had  its  origin  in  the  feudal  rules  which  prohibited 
the  dismemberment  of  the  fief.  In  Canada,  that  obligation 
is  expressed  in  a  majority  of  the  seigniorial  titles ;  more- 
over, it  was  established  by  several  Decrees  {Arrets)  and 
Judgments,  and  seems  to  have  been  imposed  upon  all  Sei- 
gniors holding  their  properties  d  titre  dcfief. 

Answer  of  the  Court. — 10. — §  1.  This  obligation  did  not 
result  from  the  feudal  rules  of  France,  but  proceeded  from 
special  laws  affecting  Canada. — Adopted  unanimously. 

§  2.  The  obligation  to  concede  was  not  contained  general- 
ly in  the  grants  of  seigniories  ;  it  was  stipulated  in  a  few  of 
them. 

For  the  affirmative  : — Bowen,  Aylwin,  Duval,  Caron,  Day, 
Meredith,  Short,  Badgley. 

For  the  negative  : — La  Fontaine,  Smith,  Mondelet,  Morin. 
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§  3.  It  did  not  take  its  origin  in  the  Custom,  but  in  a  spe- 
cial law,  namely,  the  Arrit  of  1711. 

For  the  affirmative  : — Bowen,  Aylwin,  Duval,  Caron,  Day, 
Meredith,  Short,  Badgley. 

For  the  negative  : — La  Fontaine,  Smith,  Mondelet,  Morin. 

§  4.  It  extended  to  every  fief  and  seigniory,  without  re- 
gard to  the  motives  of  the  grant,  but  might  be  controlled  by 
a  special  derogation  in  the  royal  grant  to  the  Seignior. — 
Adopted  unanimously. 

§  5.  The  Arret  of  1711  applied  to  royal  grants  already 
made  at  the  time  of  its  promulgation,  as  well  as  to  those 
made  unanimously. 

Eleventh  question. — Did  these  laws  provide  means  for 
compelling  Seigniors  to  fulfil  this  obligation  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 11. 
The  law  provided  means  for  compelling  Seigniors  to  concede 
their  lands. 

Answer  of  the  Court. — 11.  The  laws  did  provide  means 
for  compelling  Seigniors  to  concede  their  lands. — Adopted 
unanimously. 


Twelfth  question. — By  what  tribunals  or  public  officers, 
and  how,  could  they  be  so  compelled  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 12. 
The  Governors  and  Intendants  were  invested  with  the  powers 
necessary  to  compel  the  Seigniors  to  concede  their  lands. 

Answer  of  the  Court. — 12.  In  the  case  of  the  application  of 
individuals  demanding  concessions  upon  the  Seignior's  re- 
fusal, the  authority,  called  upon  to  give  effect  to  the  obliga- 
tion of  concession,  was  that  of  the  Governor  and  Lieutenant 
General  and  of  the  Intendant,  in  conformity  with  the  said 
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Arrit  of  1 71 1,  explained  and  extended  by  that  of  the  15th 
March,  1732,  intituled :  "Arret  of  the  Council  of  State, 
commanding  Seigniors  to  settle  their  seigniories  (defaire 
tenir  feu  et  lieu  dans  tears  seigneuries,)  and  prohibiting 
them  from  making  sales  of  wild  lands,  (en  bois  debout) ;"  and 
by  the  Royal  Declarations  of  17th  July,  1743,  and  1st  October, 
1747. — Adopted  unanimously. 


Thirteenth  question. — Were  the  rates  and  conditions  of  the 
concession  of  lands  in  the  seigniories  regulated  by  special 
laws  ?  by  custom  ?  or  by  the  title  deeds  granting  those  land;* 
to  the  Seigniors  ?  and  were  those  concessions  to  be  made 
"  at  an  annual  rent  (a  titre  de  redevances  annuelles)  of  small 
value,  established  and  regulated  by  the  usual  and  accustom- 
ed rates  of  concessions"  according  to  the  custom  of  each  sei- 
gniory in  particular,  or  according  to  the  custom  of  the  coun-* 
try  in  general  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 13. 
The  rates  and  conditions  of  the  concession  of  lands  in  the 
seigniories  of  Canada,  were  regulated  by  special  enactments, 
to  be  found  in  divers  Royal  Edicts  and  Ordinances,  as  inter- 
preted by  usage,  by  the  judgments  of  the  ltd  end  ants  and  by 
a  large  number  of  concessions  en  fief,  or  by  the  acts  (brevets) 
confirming  such  concessions.  Those  concessions  were  to 
be  made  only  at  an  annual  rent  (a  titre  de  redevances)  of 
small  value,  established  and  regulated  by  the  usual  and  ac- 
customed rates  of  concessions,  according  to  the  usage  of  the 
country  in  general. 

Answer  of  the  Court. — 13. — §  1.  The  rates  of  the  conces- 
sion of  lands  in  the  seigniories  were  not  regulated  by  special 
laws  nor  by  custom. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  •„ — Smith,  Mondelet. 
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§  2.  Nevertheless,  whenever  the  Governor  and  Lieutenant 
General  and  the  Intend  ant  were  required  to  concede  upon 
the  Seignior's  refusal,  the  rate  of  such  concession  was  gov- 
erned by  the  terms  of  the  Arret  of  1711,  which  charges  the 
concession  with  the  same  rights  as  imposed  upon  the  other 
conceded  lands  in  the  same  seigniories. — Adopted  unani- 
mously. 

§  3.  The  grants  to  the  Seigniors  did  not  regulate  the  act 
of  concession,  except  in  four  of  those  which  have  come  to  the 
knowledge  of  the  Court. 

For  the  affirmative  : — LaFcntaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Smith,  Mondelet. 

§  4.  The  question  being  thus  put. — "  Were  the  concessions 
to  be  made  at  an  annual  rent  charge,  {a  titre  de  redevances 
annuelles)  only  ? " 

For  the  affirmative  : — La  Fontaine,  Caron,  Smith,  Mon- 
delet, Short,  Morin. 

For  the  negative  : — Bowen,  Aylwin,  Duval,  Day,  Me- 
redith, Badgley. 
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§  5.  The  dues  were  not  commanded  by  authority  to  be  of 
small  value,  nor  was  the  amount  established  or  regulated  by 
any  usual  and  accustomed  rates  of  concession,  according 
to  the  custom  of  each  particular  seigniory  or  the  custom  of 
the  country  in  general,  except  in  the  case  of  a  concession 
made  by  the  Governor  and  Lieutenant  General  and  the  In- 
tendant  upon  the  Seignior's  refusal,  as  explained  above. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,  Day,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Smith,  Mondelet. 


Fourteenth  question. — What  was  the  amount,  per  arpent, 
of  the  customary  dues  (redevances  accoutumees)  mentioned 
in  the  Decrees,  Edicts  and  Ordinances  (Arrets,  Edits  et  Or- 
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dominances,)  and  among  others  in  the  Decree  (Arr4t)  of  6 
July,  1711,  intituled:  "Decree  of  the  King  which  directs 
that  the  lands,  which  have  been  conceded,  shall  be  brought 
into  a  state  of  cultivation  and  occupied  by  inhabitants  {ha- 
bitants) ?  " 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 14. 
The  amount  of  the  customary  dues  (redevances  accoutumees) 
mentioned  in  the  Decrees,  Edicts  and  Ordinances  (Arrets, 
Edits  etOrdonninces),  and  among  others  in  the  Decree  (Arret) 
of  6th  July,  1711,  is  1  sol  of  quit  rent  [pens)  by  every  arpent 
in  front  of  the  conceded  land,  40  sols  for  every  arpent  in 
front  by  40  in  depth  ;  besides  1  capon  (chapon)  for  every  ar- 
pent in  front  by  40  in  depth,  or  20  sols  tournois,  or  half  a 
bushel  of  wheat  for  seigniorial  ground  rents  (rentes  fonciercs 
et  seigneuriales)  ;  the  maximum  of  these  customary  rents 
(rentes  accoutumees)  not  exceeding  two  sols  by  every  arpent 
in  superficies. 

Answer  of  the  Court. — 14.  The  dues  varied  in  amount  at 
the  promulgation  of  the  ArrSt  of  171 1,  and  they  varied  both  be- 
fore and  since  that  Arrit,  but  nevertheless  gradually  increa- 
sing in  amount ;  no  amount  is  mentioned  in  the  Arrets, 
Edicts  and  Ordinances. 

For  the  affirmative — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Meredith,   Short,  Morin,  Badgley. 

For  the  negative. — Smith,  Mondelet. 


Fifteenth  question. — Was  the  amount  of  seigniorial  dues 
•  redevances  seigneuriales)  fixed  by  that  Decree  (Arret)  of  6th 
July,  1711,  for  all  seigniories,  at  the  rate  then  established 
by  custom  in  the  country  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 15. 
Whatever  may  have  been  the  variety  of  the  seigniorial  dues 
[cens  et  rentes)  when  the  country  was  first  settled,  it  must  b<^ 
held  that  by  the  Decree  (Arrest)  of  6th  July,  1711,  intituled  : 
-"  Decree  of  the  King  which   directs   that   the  lands,  which 
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have  been  conceded,  shall  be  brought  into  a  state  of  culti- 
vation, &c,"  they  were  irrevocably  fixed  at  the  rate  then 
established  in  the  country,  and  the  amount  of  that  rate  is 
sufficiently  proved,  by  the  contracts  of  concession  produced 
in  this  cause,  not  to  have  exceeded  the  amount  mentioned 
in  the  last  preceding  article. 

Answer  of  the  Court. — 15.  The  amount  of  seigniorial  due? 
was  not  fixed  at  any  rate  by  the  ArrSt  of  6th  July  1711,  except 
in  the  case  provided  for  and  mentioned  above,  upon  the 
Seignior's  refusal  to  concede. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Smith,  Mondelet. 


Sixteenth  question. — Were  the  ancient  laws  of  the  country, 
relating  to  the  concession  of  seigniorial  lands,  and  more 
particularly  the  said  Decree  (Arrest)  of  6th  July,  1711,  the 
Decree  (Arret)  of  15th  March,  1732,  and  the  Royal  Decla- 
ration of  17th  July,  1743,  still  in  force  at  the  time  of  the  ces- 
sion of  Canada  by  France  to  England,  and  had  they  been  en- 
forced or  observed  up  to  that  time  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 16. 
The  ancient  laws  of  the  country,  relating  to  the  concession 
of  seigniorial  lands,  and  more  particularly  the  said  Decree 
(Arr^t)  of  6th  July,  1711,  the  Decree  (Arril)  of  15th  March, 
1732,  and  the  Royal  Declaration  of  17th  July,  1743,  were 
in  force  at  the  time  of  the  cession  of  Canada  by  France  to 
England,  and  had  been  observed  and  executed,  up  to  that 
time  and  even  at  a  later  period. 

Answer  of  the  Court. — 16. — §  1.  The  ancient  laws  of  the 
country,  relating  to  the  concession  of  seigniorial  lands,  and  na- 
mely the  Arrets  of  6th  July,  1711,  and  loth  March,  1732,  and 
the  Declaration  of  17th  July,  1743,  were  in  force  at  the  ces- 
sion of  Canada  by  France  to  England.  Adopted  unani- 
mously. 
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§  2. — These   laws   were  generally  observed  up   to  that 
period. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,    Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin. 


Seventeenth  question.' — According  to  the  laws  in  force  in 
Canada  before  the  cession  of  the  country,  had  the  persons, 
to  whom  lands  had  been  granted  by  the  Crown  of  France, 
in  fief  or  seigniory,  a  full,  entire  and  absolute  right  of  pro- 
perty in  those  lands  [dominium  plenum  et  jus  integrum)  free 
from  any  obligation  to  concede  them  at  a  rent  payable  perio- 
dically, and  with  the  right  of  alienating  them  ?  Did  they 
possess  the  dominium  utile  {domaine  utile)  as  well  as  the 
dominium  directum  {domaine  direct)  of  those  lands  ?  If  not, 
how  were  they  required  to  concede  or  forbidden  to  sell 
them  ?  How,  and  to  what  extent  was  the  right  of  aliena" 
ting  those  lands  restricted  or  limited  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 17, 
According  to  the  laws  in  force  in  Canada  before  the  cession 
of  the  country,  the  persons  to  whom  lands  had  been  granted 
by  the  Crown  of  France,  in  fief  or  seigniory,  had  in  those 
lands  a  right  of  property  limited  and  restricted  by  the  obli- 
gation of  conceding  them  at  an  annual  rent  (d  titre  de  rede- 
ranees),  and  by  their  inability  to  alienate  them  otherwise. 

Answer  of  the  Court. — 17. — §  1.  According  to  the  laws  in 
force  in  Canada  before  the  cession  of  the  country,  the  gran- 
tees of  lands  in  fief  and  seigniory  by  the  Crown  of  France, 
had  the  full  and  entire  property  in  them  {dominium  plenum), 
but  they  could  only  alienate  them  in  the  manner  above 
mentioned. 

For  the  affirmative. — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 
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§  2.— -The  Seigniors,  before  the  sub-grant  of  their  lands, 
had  the  full  demesne  in  them  {domaine  plein),  the  useful 
and  immediate  demesnes  being  united  in  the  full  demesne, 
as  above  mentioned. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Ayhvin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badglcy. 
For  the  negative  : — Mondelet. 

§3. — The  Arret  of  1711  required  Seigniors  to  concede 
without  exacting  a  money  price  for  the  concession  ;  the 
Arret  of  1732,  confirmatory  of  the  former,  expressly  pro- 
hibited and  interdicted  all  Seigniors  and  proprietors  from 
selling  wild  lands  {terres  en  bois  debbut),  under  the  penalty 
of  the  nullity  of  the  contract  of  sale,  the  restitution  of  the 
price,  and  reunion  {pleno  jure)  of  the  land  to  the  royal  de- 
mesne.    Adopted  unanimously. 

§  4.— Seigniors  were,  in  this  manner,  required  to  concede 
at  a  rent  charge. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,    Mondelet,  Meredith,  Short,    Morin,  Badgley, 
For  the  negative  : — Aylwin. 

§  5. — The  prohibition  to  exact  a  money  price  for  conces- 
sions applied  only  to  uncleared  and  unimproved  lands 
{terres  non  defrichees  et  non  mises  en  valeur). — Adopted  una- 
nimously. 


Eighteenth  question  : — Ought  those  laws,  which,  at  the 
time  of  their  promulgation,  affected  the  tenure  of  all  the 
lands  in  this  country,  to  be  considered  as  laws  of  public 
policy  (d'ordre  public)  ? 

Nineteenth  question. — Were  private  individuals  allowed  to 
contravene  those  laws  in  contracts  entered  into  between 
them  ? 

Twentieth  question.— Were  convenants  entered  into  bet- 
ween Seigniors  and  Censitaires,  in  contravention  to  these  law* 
binding  ?  if  not,  were  they  absolutely  void,  or  merely  voi- 
dable ? 
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Legal  Proposition  submitted  on  behalf  of  the  Crown. — 18. 
These  laws,  which,  at  the  time  of  their  promulgation,  affec- 
ted the  tenure  of  all  the  lands  of  the  country,  ought  to  be  con- 
sidered as  laws  of  public  policy  (cPordre  public),  having  for 
object  the  settlement  and  colonization  of  the  country. 

Legal  Proposition  submitted  on  behalf  of  the  Crovjn. — 19. 
Private  individuals  could  not  contravene  these  laws  in  con- 
tacts entered  into  between  them. 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 20. 
Covenants  entered  into  between  Seigniors  and  Censitaires 
in  contravention  of  these  laws  of  public  policy  {cTordre 
public),  were  absolutely  null. 

Answer  of  the  Court. — 18,  19  and  20. — §  1.  In  so  far  a? 
those  laws  had  relation  to  the  tenure  and  regulated  the  es- 
sence of  the  feudal  contract,  they  were  laws  of  public  po- 
licy (d'ordre  public.) 

For  the  affirmative. — La  Fontaine,  Bowen,  Duval,  Caron, 
Mondelet,  Morin,  Badgley. 

For  the  negative. — Aylwin,  Day,  Smith,  Meredith,  Short. 

§  2. — Individuals  could  not  contravene  those  laws  in  so 
far  as  they  related  to  the  tenure  or  to  the  essence  of  the  feu- 
dal contract. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Mondelet,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin,  Day,  Smith,  Meredith. 

§  3. — Contracts  between  Seigniors  and  Tenants  {Censi- 
taires), in  contravention  of  those  laws,  in  so  far  as  they 
were  thus  of  public  policy,  were  not  binding,  but  were  null 
(plenojuro.) 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Mondelet,  Short,  Morin,  Badgley. 

For  the  negative. — Aylwin,  Day,  Smith,  Meredith. 


65  a 

Twenty  firs!,  question. — Were  iliose  laws  repealed  since  the 
cession  of  the  country,  or  were  they  still  in  force  at  the  time 
of  the  passing  of  "  The  Seigniorial  Act  of  1854  ?" 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 21. 
These  laws  were  not  repealed  since  the  cession  of  the 
country  ;  they  were  still  in  force  at  the  time  of  the  passing 
of  "  The  Seigniorial  Act  of  1854." 

Answer  of  the  Court. — 21.  Those  laws  were  in  force  at 
the  passing  of  "  The  Seigniorial  Act  of  1854." 

For  the  affirmative  : — La  Fontaine,  Duval,  Caron,  Day, 
Smith,  Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Bowen,  Aylwin,  Badgley, 


Twenty  second  question. — During  the  period,  between  tht 
cession  of  the  country  and  the  passing  of  "  The  Seigniorial 
Act  of  1854,  "  did  there  exist  a  tribunal  competent  to  exer- 
cise the  powers  and  jurisdiction  conferred  on  the  Governor 
and  Intend  ant  by  the  said  Decree  of  6ih  July,  1711,  relating 
to  the  concession  of  seigniorial  lands  ?  if  such  a  tribunal 
existed,  did  it  exercise  those  powers,  or  did  it  refuse  or 
omit  to  do  so  ? 

Legal  Proposition  submitted  on  behalf  of  the  Grown. — 22. 
During  the  period  between  the  cession  of  the  country  and 
the  passing  of  "  The  Seigniorial  Act  of  1854,"  the  Courts  of 
original  jurisdiction  [de  premiere  instance),  were  competent  to 
exercise  the  powers  and  jurisdiction  conferred  in  the  Gover- 
nor and  Intendant  by  the  said  Decree  of  6th  July,  1711,  re- 
lating to  the  concession  of  seigniorial  lands  ;  but,  de  facto, 
these  Courts  declared  themselves  incompetent,  or  abstained 
from  exercising  these  powers. 

Answer  of  the  Court.— 22.  The  question  being  thus  put  :— 
During  the  period,  between  the  cession  of  the  country  and 
the  passing  of  "The  Seigniorial  Act  of  1854,"  did  there  exist 
a  tribunal  competent  to  exercise  the  powers  and  jurisdiction 
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conferred  on  the  Governor  and  Inlendant  by  the  said  Decree 
of  6th  July,  1711,  relating  to  the  concession  of  seignioria" 
lands  ? 

For  the   affirmative  : — -La  Fontaine,  Caron,  Smith,  Mon- 
delety  Short,  Morin. 

For  the  negative  : — Bowen,  Aylwin,  Duval,  Day,  Mere- 
dith, Badgley. 


Twenty  third  question, — If  it  be  true  that  some  of  the' 
powers  exercised  by  the  Intendant  before  the  cession,  were 
conferred  on  tribunals  existing  since  that  time,  what  are 
those  powers,  and  on  what  tribunals  have  they  devolved  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 23. 
The  said  Courts  of  Justice  could,  and  should  have  decided 
that,  in  default  of  the  Seignior  giving  a  title  of  concession 
for  a  lot  demanded  of  him  upon  the  usual  conditions,  the 
judgment  should  be  a  title  in  favour  of  the  Censitaire,  who 
in  this  case,  would  have  had  to  pay  the  annual  rents  (rede- 
vances  annuelle.s)  to  the  domain  of  the  Crown,  according  to 
the  terms  of  the  Decree  (ArrSl)  of  6th  July,  17 11- 

Answer  of  the  Court. — 23.  All  the  judiciary  powers  exer- 
cised by  the  Intendant  in  civil  matters,  before  the  cession  of 
the  country,  have  devolved  upon  the  civil  tribunals  of  the 
Province.     Adopted  unanimously. 


Twenty  fourth  question, — Was  there  any  tribunal,  during 
that  period,  competent  to  declare  the  nullity  of  covenants 
made  between  private  individuals  in  contravention  to  the 
laws  above  mentioned  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 24, 
Those  same  Courts  could,  and  should,  have  pronounced  the 
nullity  of  all  covenants,  made  between  private  individuals, 
in  contravention  to  those  laws  of  public  policy. 

Answer  of  the  Court. — 24.  These  same  tribunals  were 
competent  to  declare  the  nullity  of  contracts  made  between 
individuals,  in  contravention  of  those  laws. 
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For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,    Mondelet,  Meredith,    Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin. 


Twenty  fifth  question. — Under  the  law,  as  it  existed  in  this 
country  immediately  before  the  passing  of  "  The  Seigniorial 
Act  of  1854,"  have  Censitaires  to  whom  seigniorial  con- 
cessions had  been  made  after  the  cession  at  higher  rates 
than  those  which  were  customary  before  that  time,  a  right 
to  be  relieved  from  the  excess  of  those  onerous  dues  ?  if  they 
have  this  right,  to  what  sum  per  arpent  should  these  dues  be 
reduced,  and  at  what  rate  should  they  be  entered  in  the 
schedule  to  be  made  as  required  by  the  said  Seigniorial 
Act? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 25. 
Under  the  law,  as  it  existed  in  this  Country  immediately 
before  the  passing  of  "  The  Seigniorial  Act  of  1854,"  Censi- 
taires to  whom  seigniorial  concessions  have  been  made  after 
the  cession,  at  higher  rates  than  those  which  were  customa- 
ry before  that  time,  have  a  right  to  be  relieved  from  the  ex- 
cess of  those  onerous  dues  ;  and  in  all  such  cases  the  sei- 
gniorial rents  should  be  reduced,  and  entered  in  the  sche 
dules  at  the  rate  of  two  sols  for  every  arpent  in  superficies  oi 
the  conceded  land. 

Answer  of  the  Court — 25.  By  the  law,  as  it  existed  in  this 
country  immediately  before  the  passing  of  "  The  Seigniorial 
Act  of  1854,"  the  Tenants  {Censitaires)  to  whom  seigniorial 
concessions  have  been  made  since  the  cession,  at  higher 
rates  than  those  which  were  customary  before  that  time, 
have  no  right  to  be  relieved  from  the  excess  of  those  dues. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 
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Twenty  sixth  question. — What  were  the  Seigniors' rights 
over  navigable  rivers,  in  Lower  Canada,  immediately  be- 
fore the  passing  of  the  said  Act  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 26. 
Immediately  before  the  passing  of  "  The  Seigniorial  Act  of 
1854,"  the  Seigniors,  as  such,  had  no  right  ovev  navigable 
rivers  in  Lower  Canada. 

Answer  of  the  Court. — 26.  Before  the  passing  of  "  The  Sei- 
gniorial Act  of  1854,"  Seigniors  had  no  other  rights  over  na- 
vigable rivers  and  streams,  than  those  specially  conveyed  to 
them  by  their  grants  ;  provided  these  rights  were  not  incon- 
sistent with  the  public  use  of  the  water  of  those  rivers  and 
streams,  which  is  inalienable  and  imprescriptible. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Ca'ron, 
Duval,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 


Twenty  seventh  question. — In  seigniories  bounded  by  a 
navigable  river,  could  the  Seigniors  legally  reserve  the  right 
of  fishing  therein,  or  impose  dues  on  their  Censitaires  for  the 
exercise  of  that  right  ?  what  were  their  rights  over  the  beaches 
of  those  rivers  ?  and  were  they,  namely,  entitled  to  lods  et 
ventes  upon  the  mutation  of  beaches  situated,  between  high 
and  low  water  mark,  on  the  river  St.  Lawrence  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 27. 
In  seigniories  bounded  by  a  navigable  river,  the  Seigniors 
could  not  legally  reserve  the  right  of  fishing  therein,  or 
impose  dues  on  their  Censitaires  for  the  exercise  of  that 
right ;  they  had  no  right  over  the  beaches  of  those  rivers 
are  public  property  ;  and  are  not,  as  one  of  the  consequences, 
entitled  to  lods  et  ventes  upon  the  sale  of  beaches  situated, 
between  high  and  low  water  mark,  on  the  river  St.  Law- 
rence. 


69  a 

Answer  of  ihe  Court. — 27. — §  1.  In  seigniories  bounded 
by  a  navigable  river  or  stream,  Seigniors  could  lawfully  re- 
serve to  themselves  the  right  of  fishing  therein,  or  impose 
dues  on  their  Tenants  (Censitaires)  for  the  exercise  of  that 
right,  when  the  right  of  fishing  in  the  same  had  been  granted 
to  them,  but  ihey  could  not  make  the  reservation  nor  impose 
the  dues  without  grant  and  as  Seigniors  only. 

For  the  affirmative  : — La  Fontaine,  Bo  wen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  ihe  negative  : — Mondelet. 

§  2.  Where  the  right  of  fishing  in  navigable  rivers  and 
streams  was  gramed  to  Seigniors,  the  Tenants  (Cemitaires) 
could  not  have  thai  right  without  special  concession  from  the 
Seignior. ' 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Duva  1 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  3  The  rights  of  Seigniors  in  tidal  navigable  rivers  and 
streams,  over  the  space  of  ground  covered  and  uncovered  by 
the  tide  are  derived  from  special  grant,  and,  without  thai,  ex- 
tend io  high  water  mark  only  ;  in  navigable  rivers  and 
streams  or  parts  of  them  and  subject  to  the  tidal  flov/,  the 
rights  of  Seigniors  extend  to  the  water  line,  saving  all  legal 
servitudes  and  without  prejudice  to  the  special  grants  in  na- 
vigable rivers,  above  mentioned  and  referred  to. 

For  the  affirmaiive  : — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  4.  The  mutation  of  beaches,  between  high  and  low 
water  mark,  on  the  river  St.  Lawrence  or  in  other  navigable 
rivers  held  by  Seigniors  under  special  grants  as  aforesaid, 
and  conceded  by  them,  entitles  Seigniors  to  the  mutation  line 
{loch  et  venles)  in  the  same  cases  in  which  it  would  have  ac- 
crued in  other  sales  in  the  seigniories. 
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For  ihe  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 


Twenty  eighth  question- What  were  the  Seigniors  rights,  at 
the  same  period,  over  unnavigable  rivers,  rivulets  and  other 
running  waters  which  passed  through,  or  bordered  upon 
the  lands  of  his  censive,  as  well  as  over  the  lakes  and  ponds 
situate  wholly  or  in  part  therein  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 28. 
At  ihe  time  of  the  passing  of  "  The  Seigniorial  Act  of  1854," 
the  Seigniors  were  not  proprietors  of  unnavigable  rivers,  ri- 
vulets and  other  waters,  flowing  through,  or  by,  the  lands 
given  by  them  in  concession,  or  of  lakes  and  ponds  situated 
wholly  or  in  part  therein.  H  must  be  held  that  the  abso- 
lute ownership  of  the  rivers  and  other  unnavigable  waters  in- 
tended for  common  use  belonged,  properly  speaking,  to  no 
one  individual ;  but  that  the  riparian  proprietors  had  a  right 
to  make  use  of  those  waters,  as  they  passed  through  or  by 
their  lands,  either  for  driving  mills,  or  for  any  other  purpose 
within  the  sphere  of  their  wants  ;  nevertheless,  the  Seigniors, 
upon  whom  the  Decree  (Arret)  of  the  4th  June,  1G86,  had 
imposed  the  obligation  of  building  mills,  had  a  right  to  take, 
even  on  conceded  land,  an  emplacement,  or  building  lot,  of 
not  more  than  six  arpents  in  superficies,  and  of  making  use 
of  the  waters  connected  with  it,  for  the  banal  or  seigniorial 
mill,  after  having  indemnified  the  Censitaire  for  the  damages 
resulting  to  him,  from  ihe  loss  of  die  land,  and  water  power. 

Answer  of  the  Court. — 28.  §  1.  By  the  grant  of  the  fief 
to  the  Seignior,  he  became  proprietor  of  die  non-navigable 
rivers,  rivulets  and  other  running  waters  which  passed 
through  or  were  wholly  or  in  part  within  the  Jief ;  the  same 
principle  applied  to  the  property  in  such  rivers,  rivulets  and 
waters  to  the  middle  of  the  stream ;  it  is  also  in  virtue  of  the 
same  grant  that  he  became  proprietor  of  non-navigable  lakes 
as  well  as  of  ponds. 
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For  ihe  affirmative  ■ — La  Foniaine,  Bowen,  Aylwin,  Duval, 
Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Caron,  Mondelet. 

§  2.  The  Seignior  was  proprietor  of  these  waters  in  man- 
ner aforesaid  as  belonging  to,  and  forming  a  portion  of  the 
fief,  unless  they  were  excluded  by  ihe  grant,  subject  never- 
theless to  legal  servitudes. 

For  ihe  affirmative : — La  Foniaine,  Bowen,  Aylwin,  Duval, 
Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  ; — Caron,  Mondelet 


Twenty  ninth  question. — At  the  time  of  the  cession  of  the 
country,  were  ihe  Seigniors  of  Canada  the  legal  proprietors 
of  these  waters  and  unnavigable  rivers,  or  did  they  possess 
the  right  of  making  use  of  ihem  for  industrial  or  other  pur- 
poses, to  the  exclusion  of  the  Censitaires  ? 

Legal  Proposition  submit  ted  on  behalf  of  the  Crown. — 29. 
After  the  time  of  the  cession  of  the  country,  the  Seigniors 
of  Canada  were  not  the  legal  proprietors  of  the  waters  and 
unnavigable  rivers,  flowing  by,  or  through  the  lands  of  the 
Censitaires,  nor  did  they  possess  the  right  of  making  use  of 
them  for  industrial,  or  other  purposes,  to  the  exclusion  of  the 
Censitaires. 

Answer  of  the  Court. — 29. — §  1.  At  the  cession  of  the 
country,  the  Seigniors  of  Canada  were  lawful  proprietors  as 
aforesaid  of  these  non-navigable  and  non-floatable  wateis, 
in  whole  or  to  the  middle  of  ihe  stream  [filum  aqiuc),  as  the 
case  might  be  on  their  uneonceded  lands  and  might  make 
use  of  them  for  industrial  and  other  purposes  to  the  exclusion 
of  all  oilier  persons. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 
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§  2.  The  Sub  feudatory  or  Tenant,  Censitaire,  by  the  subin- 
feudation or  accensenrent,  became  in  the  same  manner  pro- 
prietor in  whole  or  lo  the  middle  of  the  stream,  according  to 
the  several  cases  mentioned,  of  these  non-navigable  and  non- 
floatable  waters  which  passed  through,  or  which  bordered 
the  conceded  land,  unless  they  were  specially  excluded  by 
the  title ;  the  Tenant,  grantee,  concessionnaire,  becoming  pro- 
prietor of  them  was  also  subjected  to  legal  servitudes. 

For  the  affirmative: — La  Fontaine,  Eowen,  Duva1,  Day, 
Smith,  Meredith,  Short,  Morin,  Badgley. 

For  die  negative  :-— Aylwia,  Caron,  MoncTeJe-.. 


Thirtieth  question. — If  this  right  then  existed,  from  what 
source  was  it  derived  ?  was  it  a  feudal  right,  or  did  it  belong 
to  the  class  of  rights  designated  as  justitice,  (droits  tie  jus- 
tice)? was  it  recognized  by  the  Custom  of  Paris,  o:-  was  it 
established  by  laws  promulgated  expressly  for  Canada? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 30. 
This  right,  as  claimed  by  the  Seigniors,  at  that  time,  was  an 
abuse  arising  out  of  an  illegal  usurpation,  and  out  of  the 
error  by  which  feudal  rights  were  confounded  with  that  class 
of  rights  designated  as  justitice  {droits  de  justice)  ;  The 
High  Judiciars  were  entrusted  wiih  a  police  jurisdiction 
over  unnavigable  rivers,  as  one  of  the  attributes  of  high  jus- 
ticial  authority  (haute  justice)  ;  thence  they  attributed  to 
themselves  a  right  of  properly  over  those  rivers,  and  illegally 
claimed  it,  as  a  feudal  right.  The  Custom  of  Paris  did  not 
recognize  this  right,  and  it  never  was  established  by  any 
law  promulgated  specially  for  Canada. 

Answer  of  the  Court. — 30.  When  the  righi  of  prope.'.y  in 
rivers,  as  above  explained,  was  not  governed  by  the  g'ant, 
it  was  not  a  right  of  justitice  (droits  de  justice):  it  resulted 
from  the  conveyance  of,  and  followed  the  estate  granted  ; 
when  the  estate  was  conveyed  in  seigniory,  the  righi  became 
seigniorial  as  being  attached  io  the  particular  seigniory  :  it 
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resulted  from  the  general  laws  of  property  in  force  in  the 
country,  and  not  from  the  text  of  the  Custom  of  Par's,  nor 
from  any  law  specially  pronnilgated  for  Canada. 

For  ihe  affirmative  : — La  Fontaine,  Bowen,  AyUvin,  Duval, 
Day,  Smith,  Meredith,  Short,  Morin,  Badgiey 

For  ihe  negative  : — Caron,  Monde  let. 


Thirty  first  question. — Was  ihe  dominium  (doinaiiie)  over 
rivers  and  other  un navigable  waters  incidenlaJ  <o  die  adminis- 
trationofhJghjusti.ce  (haute  justice),  mid  could  it  be  claimed 
by  any  Seigniors  odie-:  than  those  who  were  entrusted  with  a 
police  jurisdiction  over  such  waters,  and  who  performed  the 
duties  of  High  justiciars?  If  it  vtexe  so,  did  ihose  Seigniors 
lose  their  dominium  over  the  rivers,  ano.  uieir  exclusive 
right  \g  ihose  waters  when,  by  the  cession  of  the  country, 
the  administration  of  justice  became  ihe  exclusive  aLLvlbute 
of  the  Crown  of  England  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 31. 
According  to  the  theory  of  those  who  recognize  in  the  Sei- 
gniors die  dominium  (domaine)  over  rivers  and  other  unna- 
vigable  waters — a  theory  rejected  by  Championniere  and  other 
jurists,  and  opposed  in  the  preceding  articles — it  must  be 
allowed  that  this  alleged  dominium  was  merely  an  accesso- 
ry to  the  administration  of  high  justice,  which  could  not  be 
claimed  by  any  Seigniors  other  than  those  who  were  en- 
trusted with  a  police  jurisdiction  over  such  waters,  and  who 
performed  the  duties  of  High  Justiciaries;  and  in  this  hy- 
pothesis, the  dominium  (domaine)  over  rivers,  or  the  exclusive 
right  over  these  waters,  was  lost  even  to  those  Seigniors, 
when,  by  the  cession  of  the  country,  the  administration  of 
justice  became  the  exclusive  attribute  of  the  Crown  of 
England. 

Answer  of  the  Court. — 3 J.  T!ie  answer  Lo  ill's  qi  -lion 
will  be  found  in  the  answer  to  the  previous  question. 
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For  the  affirmative  : — La  Fontaine,  Bowen,  Ayhvin,  Duval, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Caron. 


Thirty  second  question. — Ought  the  property  of  the  Sei- 
gniors in  mmavigable  waters  to  be  divided,  like  the  pro- 
perty in  the  soil,  into  the  dominium  directum  and  the  domi- 
nium utile  ?  And  could  this  division  exist  in  any  other  way 
than  by  allowing  each  Censiiaire  the  possession  and  enjoy- 
ment of  those  waters  within  the  limits  of  his  concession  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 32. 
The  property  of  Seigniors  in  unnavigable  waters  was 
divided,  like  the  property  of  the  soil,  into  the  dominium 
directum  and  the  dominium  utile,  according  to  the  principles 
laid  down  in  the  articles  1,  2,  3,  4,  5,  6,  7,  8,  9,  10  ;  and 
this  division  could  not  exist,  in  any  other  way,  than  by 
allowing,  to  each  Censitaire,  the  possession  and  enjoyment 
of  those  waters  within  the  limits  of  his  concession. 

Answer  of  the  Court. — 32. — §  1.  The  property  of  Seigniors 
in  non-navigable  and  non-floatable  waters  was  suscepdble  of 
division  into  the  immediate  demesne  and  ilie  useful  demesne 
like  the  property  in  the  soil. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Ayhvin,  Duval, 
Caron,  Day,  Smith,  Meredith,    Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  2.  The  concession  operating  this  division,  conveyed  to 
the  Tenant  (Censiiaire)  ihe  possession  and  enjoyment  of  these 
waters  that  were  within  the  limits  of  the  concession. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Ayhvin,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley, 

For  the  negative  — Mondelet. 
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■Thirty  third  question . — At  the  time  of  the  passing  of  "  The 
Seigniorial  Act  of  1854"  had  the  Seigniors  in  Canada  the 
exclusive  right  of  building  grist  mills,  and  had  they  the 
right  of  demanding  the  demolii ion  of  all  mills  of  diat  kind 
built  within  their  censives  by  other  persons  ? 

Legal  Proposition  submitted  on  behalf  of  the  (  rown. — 33. 
At  the  time  of  the  passing  of  "  The  Seigniorial  Act  of  1854," 
the  Seigniors  in  Canada  had  not  the  exclusive  right  of  build- 
ing grist  mills,  and  had  not  ihe  right  of  demanding  the  demo- 
lition of  all  mills,  of  that  kind,  built,  within  their  censivesy 
by  other  persons. 

Answer  of  the  Court. — 33. — §  1.  At  the  passing  of  'The  Sei- 
gniorial Act  of  1854,"  the  Seigniors,  in  Canada,  who  had  erec- 
ted grist  mills,  (mculins  a  farine)  had  die  right  of  pie  venting 
all  oihers  from  building  such  mills  within  the  extent  of  their 
banalite. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  2.  They  also  had  the  right  of  demanding  the  demolition 
of  all  mills  of  that  kind  built  within  their  censive  by  other 
persons. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 


Thirty  fourth  question. — Did  these  rights  extend  to  all  sei- 
gniories ?  if  not,  to  what  seigniories  did  they  extend?  if  the 
Seigniors  could  exercise  these  rights  against  their  Censi- 
taires,  could  they  also  demand  the  demolition  of  grisi  mills 
built  on  lands  the  tenure  of  which  had  been  commuted  into 
franc-alleu  roturier,  or  into  free  and  common  soccage,  within 
the  limits  of  their  respective  fiefs  ? 
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Legal  Proposition  submitted  on  behalf  of  the.  Crown. — 34. 
Until  the  promulgation  of  ihe  Decree  (Arrest)  of  the  Council 
of  Stale  of  4th  June,  1686,  it  must  be  held,  that,  inasmuch  as 
the  71st  article  of  the  Custom  of  Paris  granted  the  right  of 
banalite.t  only  in  cases  when  there  was  a  title,  those  Seigniors 
only  who  had  stipulated  the  obligation  on  the  part  of  their 
Censikdres,  of  carrying  their  grain  to  the  seigniorial  mill, 
had  ihe  right  olbanaliie  ;  ii.  must  also  be  held,  that,  since  the 
Decree  [Arre'l)  of  4th  Jane,  1686,  all  Seigniors  have  the 
right  of  banalite  in  virtue  of  that  Decree  ;  but  the  Decree 
(Arrdt),  never  attributed  to  Seigniors  the  property  of  unna- 
vigable  waters;  and  consequently  the  right  of  prohibiting 
the  construction  of  all  mills  on  lands  held  en  tensive^  enfrane- 
allev,  or  in  free  and  common  soccage,  within  the  limits  of 
their  seigniories,  neve:-  belonged  to  them. 

Answer  of  Hie  Court. — 34. — §  1.  These  rights  extended  to  all 
seigniories. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,  Day,  Meredith,  Short,  Morin,   Badglcy. 

For  die  negative  : — Smith.  Mondelet. 

§  2.  Che  Seigniors  could  not  demand  the  demolition  of 
grist  mills  bit ili  upon  lands  whose  tenure  had  been  com- 
muted into  that  olfranc-alleu  rolurier  or  that  of  free  and  com- 
mon f-oecage  within  die  limits  of  their  respective  fiefs. 

For  ihe  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Cavon,  Day.    Smith,  Meredith,  Short,  Morin,  Badgley. 

For  ihe  negative  : — Mondelet. 


Thirty  fifth  question. — If  these  rights  existed,  did  they  ex- 
lend  to  mills  oi  any  other  kind  and  to  all  works  propelled  by 
water  ?  ought  they  to  be  considered  as  incidental  to  the  right. 
oi  banalite  ?  had  they  their  origin  in  the  Custom  of  Paris  or 
in  special  laws  ? 
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Legal  Proposition  submitted  on  behalf  of  the  Crown. — 35. 
The  right  of  banalile  established  by  the  Decree  (Arret)  of 
4th  June,  1686,  belongs  to  the  Seigniors  of  Canada,  bat  it 
does  not  give  them  the  right  of  preventing  the  construction 
of  all  mills  and  other  works  propelled  by  water  ;  this  pre- 
tended right  is  not  incidental  to  die  right  of  banalite,  nor  is  it 
recognized  by  the  Custom  of  Paris,  or  sanctioned  by  any  spe- 
cial laws. 

Answer  of  the  Court. — 35. — These  rights  did  not  extend  to 
other  than  grist  mills,  nor  to  any  works,  (usines,)  of  any  kind  : 
they  are  comprehended  in  and  form  a  part  of  the  law  of  ba- 
nalile^ and  have  their  origin  in  the  Civil  Laws  of  France  on 
the  subject. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Ay  1  win,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 


TJiirty  sixth  question. — At  the  time  of  the  passing  of  "  The 
Seigniorial  Act  of  1854  "  what  was  the  nature  and  extent  of 
the  right  of  banalile  claimed  by  the  Seigniors  in  Lower 
Canada  ?  what  was  its  origin  ?  was  it  a  feudal  right  or  did 
it  belong  to  that  class  of  rights  designated  as  justitia  (droits 
de  justice)  ?  was  it  recognized  by  the  Custom  of  Paris  ?  was 
it  introduced  into  this  Country,  regulated  and  denned  by  the 
Decree  (Arrdl)  of  4th  June,  1686  ?  to  what  obligations  weie 
the  Seigniors,  on  one  side,  and  the  Censitaircs,  on  the  other, 
subjected  by  this  right  ? 

Legal  Proposition  submitted  on  behalf  of  the  Croivn. — 36. 
At  the  time  of  the  passing  of  "  The  Seigniorial  Act  of  1854," 
the  right  of  banalite  in  Canada,  as  established  by  the  Decree 
(Arret)  of  1686,  imposed  upon  Seigniors,  the  obligation  of 
building  mills  (moulins  banaux),  and,  upon  Censitaires,  the 
duty  of  carrying  their  grain  thereto,  to  be  ground.  This  right 
derives  its  origin  from  private  stipulations  contained  in  con- 
tracts of  concession,  and  from  the  Decree  (Arre'l)  of  1686  ;  in 
Canada,  it  is  neither  a  feudal  right  nor  a  right   of  the  class 
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designated  &sjustiti(e  (droits  de  justice),  but  a  right  specially 
established,  regulated  and  defined  by  the  Decree  (Arret)  of 
the  4th  June,  1686,  which,  tending,  as  it  does,  to  restrict 
the  liberly  of  the  subject,  must  be  interpreted  in  a  strict, 
litteral  and  rigourous  sense,  in  relation  to  those  who  were  to 
benefit  by  it. 

Answer  of  the  Court. — 36. — §  1.  At  the  passing  of  "The  Sei- 
gniorial Act  of  1854,"  the  right  o£  banalite,  as  established  in 
the  country,  obliged  Seigniors,  to  build  banal  mills,  and 
Tenants  (Censitaires)  to  bring  their  grain  to  the  mill  to  be 
ground,  which  was  necessary  for  the  sustenance  of  their  fa- 
milies, whether  the  grain  was  raised  or  brought  within  the 
extent  of  the  banalite  and  ground  for  that  purpose. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,  Day,  Smith,  Meredith,   Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  2.  This  right,  which  was  conventional  in  the  origin,  was 
afterwards  rendered  general  and  obligatory  upon  all  Sei- 
gniors and  Tenants  (Censitaires). 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,    Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  3.  The  Royal  Arret  of  the  4th  June,  1686,  was  the  first 
law  which  rendered  banalite  general  and  obligatory  upon 
Seigniors  aud  Tenants  in  Lower  Canada. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Day,  Mondelet. 

§  4.  In  this  country,  banalite  wTas  feudal  as  being  attached 
1<>  -a.  fief. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 
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§  5.  Banalile  was  only  conventional  under  the  Custom 
of  Paris.     Adopted  unanimously. 

§  6.  Seigniors,  who  had  no  mills  built  at  the  passing  of 
"  The  Seigniorial  Act  of  1854,"  have  no  right,  under  the  pro- 
visions of  the  said  Act,  to  indemnity  for  banalile.  Adopted 
unanimously. 


Thirty  seventh  question. — What  was  the  jurisprudence  fol- 
lowed in  Lower  Canada,  since  the  cession  of  the  country, 
in  relation  to  the  various  rights  claimed  by  Seigniors  in  the 
waters  which  pass  through,  or  border  upon,  the  lands  com- 
prised in  their  respective  censives  ? 

Thirty  eighth  question. — Was  this  jurisprudence  based  on 
the  will  of  the  legislator,  or  on  immemorial  custom,  and 
ought  it  to  be  maintained  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 37. 
Although  several  judgments  favorable  to  the  pretentions  of 
the  Seigniors,  in  this  matter,  have  been  pronounced,  thev 
are  not  such  as  the  law  requires  to  establish  a  jurisprudence. 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 38. 
If  such  a  jurisprudence  exists,  it  is  not  based,  either  on  the 
will  of  the  legislator,  or  on  immemorial  custom,  and  should, 
consequently,  be  set  at  naught. 

Answer  of  the  Court. — 37  and  38.  There  has  been  no  es- 
tablished jurisprudence  in  Lower  Canada,  since  the  cession, 
in  relation  to  the  right  in  the  waters,  which  pass  through  or 
border  upon  the  lands.     Adopted  unanimously. 


Thirty  ninth  question. — In  various  deeds  of  concession  of 
lands  held  en  roture,  covenants  are  found  tending  to  establish, 
in  favor  of  the  Seigniors,  reservations  similar  or  analogous 
to  the  following,  viz.  : 

1.  A  reservation  of  timber  for  the  building  of  the   manor- 
house,  mills  and  churches,  without  indemnity. 
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2.  A  reservation  of  fire  wood  for  the  use  of  the  Seignior. 

3.  A  reservation  of  all  marketable  timber. 

4.  A  reservation  of  all  mines,  quarries,  sand,   stone   and 

oiber  materials  of  the  same  kind. 

5.  A  reservation  of  all  rivers,  rivuleis  and  streams  for  all 

kinds  of  mills,  works  and  manufactures. 

6.  A  reservation  of  the  right  of  diverting  the   course   of 

streams,  and  of  intersecting  lands  by  channels,  for 
that  purpose. 

7.  A  reservation  of  the  right  of  taking  the  land  requisite  for 

the  building  of  any  kind  of  mills  or  manufactures, 
with  or  without  indemnity. 

8.  A  reservation  of  indemnity  for  the  value  of  the  lands  of 

the  Censilaircs  required  for  the   construction  of  rail- 
roads. 

9.  A  reservation  of  the   right  of  changing  the  place  and 

time  of  payment  of  the  cens  et  rentes  and  other  sei- 
gniorial dues. 
10.  A  reservation  of  the  right  of  fishing  and  hunting  on  the 
lands  conceded. 

Where  these  reservations,  or  any  and  which  of  them, 
legally  made,  and  do  they  give  the  Seigniors  a  right  to  be 
indemnified  for  the  suppression  of  them  to  be  effected  by 
the  said  Seigniorial  Act  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 39. 
1.  Custom  seems  to  have  sanctioned  the  reservation  of 
Timber  for  the  building  of  the  manor-house,  mills  and 
hurches,  without  indemnity ;  moreover,  such  reservations 
were  made  for  the  general  good,  and  were  calculated  to 
promote  the  colonization  and  settlement  of  the  country  ; 

2.  The  reservation  of  fire  wood  for  the  use  of  the  Seignior 
has  not  received  the  same  sanction,  and  is  repugnant  to  the 
principle  of  the  feudal  contract,  which  gives  to  the  Censitaire 
the  entire  property  of  the  dominium  utile  {domaine  utile)  ; 
therefore,  all  such  reservations  are  null,  and  cannot  give 
rise  to  any  indemnity  ; 
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3.  The  same  thing  must  be  said  of  marketable  timber  ; 

4.  The  same  with  regard  to  the  reservation  of  all  mines, 
quarries,  sand,  stone,  and  other  materials  of  the  like  kind, 
except  the  reservation  of  mines  in  favor  of  the  King  or 
Suzerain,  according  to  the  conditions  set  forth  in  the  original 
grants  of  seigniories  and  fiefs  ; 

5.  Tl.e  same  with  regard  to  the  reservation  of  all  rivers, 
rivulets,  and  streams  for  all  kinds  of  mills,  works  and  ma- 
nufactures, unless  the  soil  as  well  as  the  waters  have  been 
reserved ; 

6.  The  S°ignior  could  not  legally  reserve  the  right  of 
diverting  and  directing,  at  his  will,  the  course  of  streams, 
and  of  cutting  canals  through  the  farms  for  that  purpose, 
except  for  the  use  of  seigniorial  mills,  (moulins  banaux),  and, 
in  every  such  case,  he  was  obliged  to  indemnify  the  Censi- 
taires  ; 

7.  The  reservation  of  the  right  of  taking  the  land  requisite 
for  the  building  of  any  kind  of  mills  or  manufactures,  with 
or  without  indemnity,  is  null  and  illegal,  as  contrary  to  the 
principle  of  the  feudal  contract  which  imports  an  alienation 
entire,  and  for  ever,  of  the  dominium  utile  {domaine  utile)  ; 

S.  The  same  must  be  said  of  the  reservation  of  the  indem- 
nity for  the  value  of  the  lands  of  the  Censitaires  required  for 
the  construction  of  railroads ; 

9.  The  payment  of  the  cens  el  rentes  and  other  seigniorial 
dues,  should  be  made  at  the  seigniorial  manor,  or,  at  all 
events,  within  the  limits  of  the  seigniory,  and  not  elsewhere  ; 

10.  The  reservation  of  the  right  of  fishing  and  hunting  on 
I  he  lands  conceded,  is  illegal  and  null,  as  having  a  tendency 
to  deprive  the  Censitaire  of  a  part  of  the  dominium  utile  {do- 
maine utile) ; 

None  of  the  reservations  declared  null  and  illegal  in  the 
above  enumeration,  give  to  the  Seigniors  a  right  to  be  indem- 
nified for  the  suppression  of  them,  in  virtue  of  "  The  Seignio- 
rial Act  of  1854." 
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Answer  of  the  Court. — 39.  §  1.  The  obligation  to  concede 
at  a  rente  charge  (a  litre  de  redevances,)  imposed  upon  Sei- 
gniors, must  be  understood  as  being  exclusive  of  all  reserves, 
which  cannot  be  comprehended  within  the  term  dues  (rede- 
vances), and  which  were  not  otherwise  rendered  legal. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Caron,  Smith, 
Mondelet,  Short,  Morin. 

For  the  negative  : —  Aylwin,  Duval,  Day,  Meredith, 
Badgley. 

§  2.  All  reserves  must  be  held  to  be  legal,  the  object  of 
which  was  the  obligation  upon  the  Tenant  (Censitaire)  to 
allow  the  accomplishment  by  the  Seignior,  and  the  obser- 
vance by  himself,  on  his  part,  of  the  obligations  of  that 
nature,  stipulated  by  the  King  in  the  grant  of  the  fief. 

For  the  affirmative  : — La  Fontaine,   Bowen,  Aylwin,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 
For  the  negative  : — Mondelet. 

§  3.  The  following  reservations,  or  others  analogous  to 
them,  were  illegal,  and  do  not  give  to  the  Seignior  a  right 
to  any  indemnity  by  reason  of  their  suppression  : 

Art.  1.  A  reservation  of  firewood  for  the  use  of  the  Sei- 
gnior. 

Art.  2.  A  reservation  of  all  marketable  timber. 

Art.  3.  A  reservation  of  all  mines,  quarries,  sand,  stone 
and  other  materials  of  the  same  kind. 

Art.  4.  A  reservation  of  all  rivers,  rivulets  and  streams 
for  all  kinds  of  mills,  works  and  manufactures. 

Art.  5.  A  reservation  of  the  right  of  diverting  and  direct- 
ing the  course  of  streams,  and  of  intersecting  lands  by 
channels  for  that  purpose. 

Art.  6.  A  reservation  of  the  right  of  taking  the  land  re- 
quisite for  the  building  of  any  kind  of  mills  or  manufactures, 
with  or  without  indemnity. 
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For  the  affirmative  . — La  Fontaine,  Bowen,  Caron,  Smith, 
Mondelet,  Short,  Morin. 

For  the  negative  : —  Aylwin,  Duval,  Day,  Meredith, 
Badgley. 

§  4.  A  reservation  of  indemnity  for  the  value  of  the  lands 
of  the  CensitaireSf  required  for  the  construction  of  railroads, 
is  also  illegal,  and  gives  no  right  to  indemnity. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Caron,  Duval, 
Smith,  Mondelet,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin,  Day,  Meredith. 

§  5.  Reservation  of  the  right  of  changing  the  place  and 
time  of  payment  of  the  cens  et  rentes  and  other  seigniorial 
dues,  the  Seignior  might  make  the  reservation,  provided  the 
place  newly  indicated  was  within  the  limits  of  the  seigniory. 
Adopted  unanimously. 

§  6.  The  reservation  of  timber  for  the  construction  of 
churches,  without  indemnity,  and  the  reservation  of  the  right 
of  fishing  and  hunting  on  the  lands  conceded,  are  illegal 
and  give  rise  to  no  indemnity. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Caron,  Smith, 
Mondelet,  Short,  Morin,  Badgley. 

For  the  negative : — Aylwin,  Duval,  Day,  Meredith. 

§  7.  The  question  being  put : — 

Is  the  reservation  of  timber  for  the  building  of  the  manor- 
house  and  mills,  without  indemnity,  legal,  and  docs  it  give 
to  the  Seignior  a  right  to  an  indemnity  for  its  suppression  ? 

For  the  affirmative  : — Bowen,  Aylwin,  Duval,  Day,  Me- 
redith, Badgley. 

For  the  negative  ; — La  Fontaine,  Caron,  Smith,  Mondelet, 
Short,  Morin. 
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Fortieth  question. — Are  any  other  reservations,  which  have 
been  stipulated  in  deeds  of  concession,  and  which  are  not 
recognized  by  the  Custom  of  Paris,  nor  by  laws  promulgated 
specially  for  this  country,  to  be  considered  legal  ?  and  have 
Seigniors  a  right  to  indemnity,  by  reason  of  the  suppression 
of  such  reservations,  or  of  any  of  them. 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 40. 
It  must  be  held,  that  all  the  reservations,  stipulated  in  the 
deeds  of  concession,  apart  from  those  set  forth  in  the  original 
grants  of  the  fief  or  recognized  by  common  law,  or  those 
sanctioned  by  usage,  such  as  the  reservation  of  timber  for 
the  building  of  the  manor-house,  mills  and  churches,  are  nuli 
and  illegal. 

Answer  of  the  Court. — 40.  Without  a  specification  of  the 
reservations  to  which  this  question  applies,  the  answer  to  it 
must  be  regulated,  for  each  particular  case,  upon  the  basi^ 
established  in  the  answer  to  the  preceding  question. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Caron,  Smith, 
Mondelet,  Short,  Morin. 

For  the  negative  :  —  Aylwin,  Duval,  Day,  Meredith,. 
Badgley. 
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Forty  first  question. — In  such  deeds  there  are  also  found 
prohibitions,  made  for  the  advantage  of  the  Seignior,  of  the 
following  kind,  viz  : 

1.  A  prohibition  to  build  any  kind  of  mills,  manufactures  or 

other  works  (usines),  moved  by  water,  wind  or  steam. 

2.  A  prohibition  to  sell  marketable  timber,  to  make  deals, 

to  grind  grain,  not  subject  to  banalite,  grown  beyond 
the  censive^  and  intended  for  market. 

3.  A  prohibition  to  use  streams  passing  over,   or  bordering 

upon,  the  lands  of  the  Censitaires  to  propel  mills,  manu- 
factures or  other  works  {iisincs). 
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Are  these  legal  or  not,  and  does  the  suppression  of  them 
give  the  Seigniors  a  right  to  indemnity  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 41. 
Prohibitions  of  the  following  kind  stipulated  for  the  advan- 
tage of  the  Seignior,  viz:  1.  A  prohibition  to  build  any 
kind  of  mills,  manufactures  or  other  works  (usines),  moved 
by  water,  wind  or  steam  ; 

2.  A  prohibition  to  sell  marketable  timber,  to  make 
deals,  to  grind  grain,  not  subject  to  banalite,  grown  beyond 
the  ce/isive,  and  intended  for  market ; 

3.  A  prohibition  to  use  streams  passing  by,  or  through, 
the  lands  of  the  Censitaires,  to  propel  mills,  manufactures  or 
other  works  (usines),  are  illegal ;  and  the  suppression  of 
them  cannot  give  the  Seigniors  a  right  to  indemnity. 

Answer  of  the  Court. — 41. — §  1.  When  prohibitions  of  that 
kind  were  made  for  the  protection  of  other  legal  seigniorial 
rights,  they  might  be  legal. 

For  the  affirmative  : — LaFontaine,  Bowen,  Ayhvin,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  2.  But  their  disappearance,  by  the  effect  of  "  The  Sei- 
gniorial Act  of  1854,"  does  not  give  rise  to  any  indemnity, 
because  they  were  only  accessory  to  a  principal  right,  for 
which  the  Seignior  has  indemnity. — Adopted  unanimously. 

§  3.  1.  The  prohibition  to  build  any  kind  of  mills,  manu- 
factures or  other  works  (mines),  moved  by  water,  wind  or 
steam. 

For  the  affirmative  : — LaFontaine,  Bowen,  Duval,  Caron, 
Smith,  Mondelet,  Short,  Morin,  Badgley. 

For  the  negative  : — Ayhvin,  Day,  Meredith. 
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2.  The  prohibition  to  sell  marketable  timber,  1o  make 
deals,  to  grind  grain,  not  subject  to  banalile,  grown  beyond 
the  censive,  and  intended  for  market. 

For  the  affirmative  : — LaFontaine,  Bowen,  Duval,  Caron, 
Smith,  Mondelet,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin,  Day,  Meredith. 

3.  The  prohibition  to  use  streams  passing  over  or  border- 
ing upon  the  lands  of  the  Censitaires,  to  propel  mills,  manu- 
factures or  other  works  (usines),  were  illegal,  and  do  not 
give  rise  to  indemnity. 

For  the  affirmative  : — LaFontaine,  Bowen,  Duval,  Caron, 
Smith,  Mondelet,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin,  Day,  Meredith. 


Forty  second  question. — Are  the  covenants  contained  in 
certain  deeds  of  concession,  by  which  personal  labour 
(corvees)  is  imposed  on  the  Censitaires  for  the  advantage  of 
the  Seigniors,  legal  ?  and  do  they  give  the  Seignior  a  right 
to  indemnity  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 42. 
The  covenants  contained  in  certain  deeds  of  concession,  by 
which  personal  labour  {corvees)  is  imposed  on  the  Censitaires, 
for  the  advantage  of  the  Seigniors,  are  illegal,  and  give  no 
claim  to  the  Seigniors  for  indemnity.  In  France,  personal 
labour  {corvees)  was  the  price  of  the  redemption  of  mort-main 
(main-morte) ;  this  servitude  not  existing  in  Canada,  the 
covenant  establishing  personal  labours  (corvees)  remained 
without  cause  or  consideration,  and  is  therefore  null.  More- 
over the  imposition  of  personal  labour  (corvees)  was  prohibit- 
ed by  a  Decree  (Arret)  of  the  Intendant  Hocquart,  dated 
*.-2  2nd  January,  1716. 

Answer  of  the  Court.— -42.    The  covenants  contained  in 
me  deeds  of  concession,  imposing  personal  days  labour 
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(journees  tie  corvee)  upon  the  Tenants  (Censitaires)  for  the 
advantage  of  the  Seigniors,  are  legal,  and  give  rise  to  in- 
demnity. 

For  the  affirmative  : — LaFontaine,   Bowcn,  Aylwin,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative. — Mondelet. 


Forty  third  question. — At  the  time  of  the  passing  of  the 
said  Seigniorial  Act,  could  the  Seignior  legally  demand 
locis  et  rentes  upon  the  exchange  of  two  lands,  estimated 
of  equal  value  [sans  soulte),  the  one  situate  within  his  cen- 
sive,  and  the  other  held  in  franc-alleu  roturier  or  in  free  and 
common  soccage,  beyond  the  limits  thereof  ? 

Legal  Proposition  submitted  on  behalf  of  the  Crown. — 43. 
At  the  time  of  the  passing  of  "  The  Seigniorial  Act  of  1854," 
the  Seignior  could  not  legally  demand  lods  et  ventes  upon 
the  exchange  of  two  lands,  estimated  of  equal  value  (sans 
soulte)  the  one  situate  within  his  censive,  and  the  other  held 
in  franc-alleu  roturier  or  in  free  and  common  soccage, 
beyond  the  limits  thereof. 

Answer  of  the  Court. — 43.  At  the  time  of  the  passing  of 
the  Seigniorial  Act,  the  Seigniors,  subject  to  its  operation, 
could  not  lawfully  demand  the  mutation  fine  (droits  de  lods 
et  ventes)  upon  the  exchange,  without  soulte  of  lands  within 
their  seigniory  for  others  held  in  franc-alleu  roturier,  or  in 
free  and  common  soccage,  beyond  their  seigniory. — Adopted 
unanimously. 


Forty  fourth  question. — What  are  the  rights  of  the  Crown, 
the  value  of  which  is  to  be  deducted  in  the  schedules  to  be 
made  under  "The  Seigniorial  Act  of  1854,"  from  the  price 
to  be  paid  by  the  Censitaires  to  the  Seigniors  for  the  redemp- 
tion of  the  seigniorial  dues  ? 
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Legal  Proposition  submitted  on  behalf  of  the  Crown. — 44. 
Jn  the  schedules  to  be  made  under  "  The  Seigniorial  Act  of 
1854,"  the  rights  of  the  Crown,  the  value  of  which  is  to  be 
deducted  therein  from  the  price  to  be  paid  by  the  Censitaires 
to  the  Seigniors  for  the  redemption  of  the  seigniorial  dues, 
are  the  rights  of  quint,  requint  and  relief ;  one  year  of  the 
average  revenue  accruing  to  the  Crown  from  these  rights, 
throughout  Lower  Canada,  should  be  computed  as  repre- 
senting the  interest  of  a  capital  to  be  distributed  among  all 
seigniories  according  to  their  value  ;  the  proportion  attri- 
buted to  each  seigniory  will  represent  the  rights  of  the 
Crown  therein,  and  will  be  put  down  in  deduction  of  the 
price  to  be  paid  by  the  Censitaires  as  aforesaid.  - 

Answer  of  the  Court. — 44.  The  rights  of  the  Crown,  the 
value  of  which  is  to  be  deducted  in  the  schedules  to  be 
made  under  "  The  Seigniorial  Act  of  1854,"  from  the  price 
to  be  paid  by  the  Tenants  [Censitaires)  to  the  Seigniors  for  the 
redemption  of  the  seigniorial  dues,  are  those  of  quint  and 
relief,  in  the  cases  in  which  they  were  due  under  the  Cus- 
tom of  Paris,  unless  the  lucrative  rights  of  the  Crown  to  be 
deducted,  should  have  been  otherwise  regulated  by  the  par- 
licular  grant  of  each  seigniory,  to  which  reference  must  be 
had.  But  it  is  the  duty  of  this  Court  to  observe  that,  it  has  not 
come  to  the  knowledge  of  this  Court  that  the  Crown  has 
ever  exercised  the  right  of  relief  except  that  due  under  the 
Custom  of  Vexin-le  Fran^ais,  included  within  that  of  Paris, 
by  which  some  grants  en  fief  are  governed. 

For  the  affirmative  : — LaFontaine,  Bowen,  Duval,  Caron, 
Smith,  Mondelet,  Short,  Morin. 

For  the  negative  : — Aylwin,  Day,  Meredith,  Badgley. 


Forty  fifth  question. — Ought  the  additional  value  given  to 
the  unconceded  lands  by  the  abolition,  under  the  said  Act,  of 
the  obligation  to  concede  them,  to  be  ascertained  and  in- 
serted in  the  said  schedules  in  deduction  of  the  said  price 
of  redemption  ? 
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Legal  Proposition  submitted  on  behalf  of  the  Crown. — 45. 
The  additional  value  given  to  the  unconceded  lands  by  the 
abolition,  under  the  said  Act,  of  the  obligation  to  concede 
them,  is  to  be  ascertained  and  inserted  in  the  said  schedules 
in  deduction  of  the  said  price  of  redemption. 

Answer  of  the  Court. — 4.5.  Whenever  by  the  abolition, 
under  the  Seigniorial  Act,  of  the  obligation  to  subinfeudate 
the  lands,  an  additional  value  may  be  given  by  it  to  the  un- 
eonceded lands,  that  value  must  be  ascertained  and  insert- 
ed in  the  schedules,  in  deduction  of  the  price  of  redemp- 
tion. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,    Short,  Morin,  Badgley. 

For  the  negative  : — Ayhvin. 


Forty  sixth  question. — What  are  the  rights,  dues,  duties, 
reservations  and  prohibitions  which  are  to  be  valued  in 
making  up  the  whole  price  of  redemption  of  the  seigniorial 
rights  contemplated  by  the  said  Seigniorial  Act  ? 


Answer  of  the  Court. — 46.  They  are  the  rights,  dues, 
duties,  and  reservations,  the  legality  whereof  is  acknowledg- 
ed, and  which  are  appreciable  in  money. — Adopted  unani- 
mously. 
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II. 

COUNTER-QUESTIONS  OF  THE  SEIGNIORS. 

IN    THE    INSTANCE 

Upon  the  counter-questions,  submitted  on  behalf  of  the  Hono- 
rable John  Pangman,  of  the  Parish  of  St.  Henri  de  Mas- 
couche,  in  the  District  of  Montreal,  esquire,  Seignior  and 
proprietor  in  possession  of  the  fief  and  seigniory  of  Lache- 
naie,  in  the  District  of  Montreal,  to  wit : 

First  counter-question. — At  the  period  of  the  introduction 
into  Canada  of  the  Custom  of  Paris,  {Coutume  de  Paris,)  and 
within  the  territory  of  that  Custom,  what  was  the  legal  effect 
of  the  contract  whereby  a  Seignior,  holding  land  en  franc- 
alleu  noble  granted  therefrom  en  fief, — as  to  the  division,  bet- 
ween him  and  his  Vassal,  of  the  property  {domaine)  of  the 
land  granted  ? — And  did  such  contract  subvide  such  proper- 
ty {domaine)  between  the  Vassal  and  any  Sub-Vassals  {Arriere 
Vassaux)  or  Censitaires,  to  whom  he  might  thereafter  make 
sub-grants,  en  fief  or  en  censive,  as  the  case  might  be  ;  or  im- 
port obligation  on  him  to  make  such  sub-grants,  whether  en 
fief  or  en  censive  9 

Legal  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pangman. — 1.  Such  contract  was  held  to  divide  the 
property  {domaine)  in  question,  between  such  Seignior  and 
Vassal,  into  a  domaine  direct  retained  by  the  former,  and 
which  consisted  in  the  aggregate  of  the  proprietary  rights 
reserved  to  him, — and  a  domaine  utile  granted  to  the  latter, 
and  which  consisted  in  the  aggregate  of  all  other  proprietary 
rights  whatever,  in  the  lands  granted. 

It  could  operate  no  sub-division  of  property  {domaine)  bet- 
ween the  Vassal  and  any  future  Sub-Vassals  {Arriere  Vas- 
saux) or  Ccnsitaires.  And  it  imported  no  obligation  on  the 
Vassal  to  sub-grant,  whether  en  fief  ox  en  censive. 
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Answer  of  the  Court. — 1 — §  1.  At  the  period  of  the  introduc- 
tion of  the  Custom  of  Paris  into  Canada,  and  within  the  territo- 
ry of  that  Custom,  the  legal  effect  of  the  contract,  whereby  a 
person,  holding  lands  en  franc-alleu  noble,  granted  therefrom 
a  part  en  fief  or  en  censive,  was  the  same,  as  above  explained 
in  the  answers  to  the  questions  of  the  Attorney  General,  as  to 
the  division  of  the  property  between  the  Noble  AUeutier  and 
his  Vassal  or  Tenant  (Censitcdre),  between  whom  such  con- 
cession established  seigniorial  relations. — Adopted  unani- 
mously. 

§  2.  Under  the  law  of  that  Custom,  at  the  period  above 
mentioned,  the  Noble  AUeutier  was  under  no  obligation  to 
alienate  the  said  lands. — Adopted  unanimously. 

Second  counter-question. — At  the  same  period,  and  within 
the  same  territoiy,  what  was  the  legal  effect  of  the  contract, 
whereby  a  Seignior,  holding  land  en  fief  sub-granted  there- 
from en  fief) — as  to  the  division,  between  him  and  his  Vassal, 
of  the  estate  or  property  (domed ne)  or  such  Seignior  in  the 
land  so  granted  ?  Wherein,  if  at  all,  did  such  division  differ 
from  what  wrought  by  the  contract  enquired  of  in  the  pre- 
ceding question  ?  And  did  it  sub-divide  the  estate  or  pro- 
perty (domaine)  involved  therein,  between  the  Vassal  and  any 
Sub-Vassals  (Arriere  Vassaux)  or  Censitaires,  to  whom  he 
might  thereafter  sub-grant ;  or  import  obligation  on  the  Vas- 
sal, further  to  sub-grant,  whether  en  fief  ox  en  censive  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable. 
John  Pangman. — 2.  Such  contract  was  held  to  operate  a 
like  division  of  property  (domaine,)  into  what  was  called 
a  domaine  direct  of  the  Seignior,  and  a  domaine  utile  of  the 
Vassal  ;  the  distinction  between  this  case  and  that  inquired 
of  by  the  preceding  question  being,  that  the  estate  or  pro- 
perty (domai?ie)  in  this  case  divided,  was  itself,  in  another 
and  stricter  sense,  only  a  domaine  utile,  being  limited  by 
the  reserved  rights  or  domaine  direct  of  the  Seignior  do- 
minant,— or,  if  he  again  held  en  fief  then  by   the  reserved 
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rights,  in  ascending  series,  of  the  several  Seigniors  through 
whom  the  land  granted  might  have  passed  from  the  Seignior 
suzerain. 

The  contract  here  inquired  of  could  not  sub-divide  the 
estate  or  property  {domaine)  involved  therein,  between  the 
Vassal  and  any  future  Sub-Vassals  (Arriere  Vassaux)  or 
Ccnsilaires,  and  it  imported  no  obligation  on  the  Vassal, 
further  to  subgrant,  whether  en  fief  ox  en  censive. 

Answer  of  the  Court. — 2.  This  question  has  been  answered 
by  the  answers  given  to  the  questions  of  the  Attorney  Gene- 
ral upon  the  same  subject  matter. — Adopted  unanimously. 


Third  counter-question. — At  the  same  period,  and  within 
the  same  territory,  what  was  the  legal  effect  of  the  contract 

whereby  a  Seignior  holding  land,  whether  tn  franc-alleu  noble 
or  en  fief,  granted  or  sub-granted  therefrom  en  censive, — as  to 
the  division  between  him  and  his  Censitaire,  of  his  property 
(domaine)  in  the  land  so  granted  or  sub-granted  ?  And  where- 
in did  such  division  differ  from  that  wrought  by  the  contract 
whereby  such  land  might  have  been  granted  or  sub-granted 
en  fief  ? 

Legal,  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pangman. — 3.  Such  contract  was  held  to  operate  a  like 
division  of  property  {domaine,)  into  what  was  called  a  do- 
maine direct  of  the  Seignior,  and  a  domaine  utile  of  the 
Censitaire.  But  the  domaine  utile  of  the  Censitaire  differed 
from  that  of  the  Vassal,  in  this,  that  the  estate  or  property 
(domaine  utile)  of  the  Vassal,  by  reason  of  the  seigneurie  ho- 
norifique  forming  part  thereof,  imported  a  capacity  on  his 
part  to  subgrant  either  en  fief  or  en  censive,  while  the  estate 
or  property  {domaine  utile)  of  the  Censitaire  had  in  it  no  qua- 
lity of  seigneurie  honorifique,  and  was  therefore  held  to  im- 
port an  incapacity  on  his  part  to  sub-grant,  either  en  fief  or 
en  censive. 

Answer  of  the  Court. — 3.  This  question  has  been  answered 
by  the  answers  given  to  the  questions  of  the  Attorney  Gene- 
ral upon  the  same  subject  matter. — Adopted  unanimously. 
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Fourth  counter-question.. — At  the  same  period,  and  within 
the  same  territory,  was  a  Seignior  holding  land  en  fief,  by- 
law prohibited  from  taking  money  or  other  value  as  a  con- 
sideration for  any  sub-grant  which  he  might  make,  whether 
en  fief  or  en  censive, — or  limited  as  to  the  amount  thereof, 
or  as  to  the  rents  or  other  charges  or  burthens  which  he  might 
impose  on  any  land  so  to  be  sub-granted  by  him,  whether 
en  fief  or  en  censive,  by  way  of  consideration  for  such  sub- 
granting  ? 

Legal  Proposition  submitted  on  behedf  of  the  Honorable 
John  Pangman. — 4.  Such  Seignior  was  not  by  law  prohibited 
from  taking  money  or  other  value  as  a  consideration  for  any 
sub-grant  which  he  might  make,  whether  en  fief  or  en  cen- 
Sive, — nor  yet  limited  as  to  the  amount  thereof,  nor  as  to  the 
rents  or  other  charges  or  burthens  which  he  might  impose  on 
any  land  so  to  be  sub-granted  by  him,  whether  en  fief  or  en 
censive,  by  way  of  consideration  for  such  sub-grant  ? 

Ansiver  of  the  Court. — 4.  This  question  has  been  an- 
swered by  the  answers  given  to  the  questions  of  the  Attorney 
General  upon  the  same  subject  matter. — Adopted  unani- 
mously. 

Fifth  counter  question. — At  the  same  period,  and  within 
the  same  territory,  had  a  Seignior,  holding  land  en  fief  such 
an  estate  or  property  {domaine)  therein,  as  imported  a  ca- 
pacity on  his  part,  to  alienate  such  land,  in  whole  or  part, 
by  sale  or  otherwise,  on  any  terms  as  regarded  price  and 
otherwise,  and  this,  either  with  or  without  retention  to  him- 
self of  a  domaine  direct  therein?  And  in  whose  favor,  and 
to  what  extent,  if  at  all,  was  the  freedom  of  action  of  tin 
parties  to  any  such  alienation  in  any  wise  limited  ? 

Legal  Proposition  submitted  on  behalf  of  the  Ilonorabh 
John  Pangman. — 5.  The  estate  or  property  [domaine)  of 
such  Seignior  in  such  land,  imported  a  capacity  on  his  part 
to  alienate  such  land  in  whole  or  part,  by  sale  or  otherwise, 
on  any  terms  as   regarded   price   and  otherwise, — and  this, 
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either  with  or  without  retention  to  himself  of  a  domainc  di- 
rect therein.  No  nullity  attached  to  such  alienation.  If, 
indeed,  he  so  alienated,  without  retention  of  any  domaine 
direct,  or  if  (whether  with  or  without  such  retention)  he  so 
alienated  beyond  the  limit  of  the  two-thirds  of  his  Jief,  his 
Seignior  dominant  had  the  right,  (inherent  in  and  forming 
part,  so  to  speak,  of  the  domaine  direct  of  such  Seignior 
dominant)  either  to  take  the  acquiring  party  as  a  Vassal  of 
his  own,  and  exact  any  accruing  feudal  dues  on  the  mu- 
tation, or  else  to  ignore  the  transaction  and  deal  with  the 
fief  thereafter  as  though  the  same  had  never  taken  place. 
Bat,  provided  the  Seignior  alienating  retained  a  domaint 
direct,  however  trifling  in  value,  and  had  not  alienated  in 
all  more  than  the  two-thirds  of  his  fief,  even  this  right  of  his 
Seignior  dominant  did  not  accrue,  to  limit  in  any  measure 
the  freedom  of  action  of  the  contracting  parties.  And  no 
other  party  could  interfere  at  all,  to  limit  such  freedom. 

Answer  of  the  Court. — 5.  This  question  has  been  answered 
by  the  answers  given  to  the  questions  of  the  Attorney  Genera! 
upon  the  same  subject  matter. — Adopted  unanimously. 

Sixth  counter  question. — Before  the  enregistration  (on  the 
12th  day  of  December,  1712,)  by  the  Conseil  Superieur  de 
Quebec,  of  the  two  Arrets  of  the  King  of  France,  rendered 
in  his  Conseil  d^Elat  and  bearing  date  at  Marly  of  the  6th 
day  of  July,  1711,  the  one  intituled  "  Arret  du  Roi  qui  or- 
"  donne  que  les  terres,  dont  les  concessions  ont  ete  fctiies,  soient 
"  mises  en  culture  et  occupies  par  des  habitants,''''  and  the 
other  intituled  "  Arret  du  Roi  qui  dechoit  les  habitants  de  la 
"  propriete  des  terra  qui  leur  auront  ete  concedees,  srils  ne 
"  les  mettent  en  valeur,  en  y  tenant  feu  et  lieu,  dans  un  an  el 
'■'■jour  de  la  publication  du  dit  Arret  du  6e  Juillet,  1711,"  bein^ 
the  Arrets  commonly  known  as  the  Arrets  of  Marly,  did  the 
contract  whereby  a  Seignior  acquired  land  en  fief,  according 
to  the  law  of  Canada  as  then  in  force,  operate  any  subdi- 
vision of  the  estate  or  property  {domaine)  there  by  granted, 
between  him  and  any   Vassals  or  Ccnsitaircs,  to  whom  he 
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might  thereafter  make  sub-grants  en  fief  or  en  censive,  as  the 
case  might  be, — or  import  obligation  on  his  part  to  make  sub- 
grants,  en  fief  or  en  censive,  or  to  dispose  of  such  land,  in 
whole  or  part,  to  third  parties,  on  any  particular  terms, — or 
leave  him  less  free  than  he  would  have  been  in  France,  un- 
der the  Custom  of  Paris,  (Coutume  tie  Parish)  at  the  time 
of  its  introduction  into  Canada,  as  touching  the  alienation 
of  such  land,  in  whole  or  part,  by  sale  or  otherwise,  as  he 
should  see  fit  ?  If  so,  when,  by  what  Act  or  Acts  of  legis- 
lative authority,  in  what  terms,  and  to  what  extent,  had  the 
law,  as  it  formerly  obtained  in  France  under  the  Custom  of 
Paris  {Coutume  de  Paris,)  been  in  any  of  these  particulars 
derogated  from  or  altered  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pangman. — 6.  Before  the  enregistration  of  the  Arrets 
in  question,  the  contract  whereby  a  Seignior  acquired  land 
en  fief  did,  not,  according  to  the  law  of  Canada  as  then  in 
force,  either  operate  any  sub-division  of  the  estate  or  proper- 
ty (domaine)  thereby  granted,  between  him  and  any  Vassals 
or  Censitaires  to  whom  he  might  thereafter  make  sub-grants 
en  fief  or  en  censive, — or  import  obligation  on  his  part  to  make 
sub-grants  en  fief  or  en  censive,  or  to  dispose  of  such  land,  in 
whole  or  part,  to  third  parties,  on  any  particular  terms, — or 
leave  him  less  free  than  he  would  have  been  in  France,  un- 
der the  Custom  of  Paris  (Coutume  de  Paris,)  at  the  time  of 
its  introduction  into  Canada,  as  touching  the  alienalion  of 
such  land,  in  whole  or  part,  by  sale  or  otherwise,  as  he 
should  see  fit. 

Answer  of  the  Court. — 6. — §  1.  The  concession  en  fief, 
neither  before  nor  after  the  enregistration  of  the  Arret  of 
Marly,  did  not  operate  a  division  of  the  estate,  between  Sei- 
gnior and  Vassal  or  Tenant  (Censitaire),  of  what  might  be 
afterwards  sub-granted  to  either,  but  the  division  was  effected 
by  the  subsequent  deed  of  subinfeudation  or  accenscment. — 
Adopted  unanimously. 
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§  2.  The  other  portions  of  this   question   have    been  an- 
swered by  the  answers  given    to   the   questions   of  the  At- 
torney General  upon    the    subject    matter. — Adopted  unani- 
mously. 

Seventh  counter-question. — From  the  time  of  the  enregis- 
tration  of  the  said  ArrSts,  to  that  of  the  Cession  of  Canada  to 
the  British  Crown,  could  effect  have  been  given,  according 
to  law,  to  so  much  of  the  first  of  the  said  Arrets  as  purported, 
after  enjoining  concession  by  Seigniors  to  habitants,  "  d 
litre  de  redevances,  et  sans  exiger  deux  aucune  somme  d  argent 
pour  raison  des  dites  concessions^  to  provide  against  the  case 
of  such  concession  being  refused. — as  against  any  Seignior, 
either  holding  en  franc -alleu  noble,  or  holding  en  fief,  under 
or  through  a  title  whereby  the  Crown  should  not  have  ex- 
pressly imposed  that  obligation,  as  a  condition  of  its  original 
grant  ? 

Legal  Proposition  submitted  o?i  behalf  of  the  Honorable 
John  Pangman. — 7.  Through  the  period  in  question,  effect 
could  not  have  been  given,  according-  to  law,  to  so  much  of 
the  said  Arrets  as  purported,  after  enjoining  concession  by 
Seigniors  to  habitants,  "  a  titre  de  redevances,  et  sans  exiger 
deux  aucune  somme  d }  argent  pour  raison  des  dites  concessions," 
to  provide  against  the  case  of  such  concession  being  refused, 
— as  against  the  Seignior,  either  holding  en  franc-alleu  nolle  y 
or  holding  en  fief,  under  or  through  a  title  whereby  the  Crown 
should  not  have  expressly  imposed  that  obligation,  as  a  con- 
dition of  its  original  grant. 

Answer  of  the  Court. — 7.  This  question  has  been  an- 
swered by  the  answers  given  to  the  questions  of  the  Attorney 
General  upon  the  same  subject  matter. — Adopted  unani- 
mously. 


Eighth  counter-question. — Before  the  enregistration  (on  the 
4th  day  of  September,  1732),  by  the  Conseil  Superieur  de 
Quebec,  of  the  Arret  of  the  King  of  France,  rendered  in  his 
Conseil  dEtal  and  bearing  date  at  Versailles  of  the  15th  day 
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of  March,  1732,  which  purported  to  direct  the  enforcement  of 
the  said  two  Arrets  of  Marly,  and  to  attach  to  the  sale  of 
wild  lands  [terres  en  bois  debout)  the  penalties  of  nullity  of 
the  contract  of  sale,  of  restitution  of  the  price,  and  of  re-union 
de  piano  [de  plein  droit)  of  such  land  to  the  Crown  domain, 
did  the  law  of  Canada,  as  then  in  force,  prohibit  such  sale  of 
wild  lands  [terres  en  bois  debout,)  or  subject  the  parties  thereto 
to  such  penalties  or  to  any  description  of  penalty  whatever  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pang-man. — 8.  Before  the  enregistration  of  the  Arrest  here 
in  question,  the  law  of  Canada  did  not  prohibit  the  sale  of 
wild  lands,  [terres  en  bois  debout,)  or  subject  the  parties  thereto 
to  any  description  of  penalty  whatever. 

Answer  of  the  Court. — 8,  This  question  has  been  answered 
by  the  answers  given  to  the  questions  of  the  Attorney  General 
upon  the  same  subject  matter. — Adopted  unanimously. 

Ninth  counter-question. — Did  the  said  Arret  of  the  year 
1732,  purport  to  make,  or  in  fact  make  any  distinction,  bet- 
ween the  case  of  the  sale  of  wild  lands  [terres  en  bois  debout) 
by  a  proprietor  holding  en  fief  and  that  of  such  sale  by  a  pro- 
prietor holding  en  censive, — or  between  either  of  these  cases, 
and  that  of  such  sale  by  a  proprietor  holding  en  franc-alleu  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pangman. — 9.  The  said  Arrit  of  the  year  1732,  did  not 
purport  to  make,  and  in  fact  did  not  make  any  distinction, 
between  the  case  of  the  sale  of  wild  lands  [terres  en  bois  de- 
bout) by  a  proprietor  holding  en  fief  and  that  of  such  sale  by 
a  proprietor  holding  en  censive, — not  yet  between  either 
of  these  cases,  and  that  of  such  sale  by  a  proprietor  holding 
en  franc-alleu. 

Answer  of  the  Court. — 9. — §  1.  The  last  Arret  did  not 
make,  nor  did  it  purport  to  make  any  distinction  in  the  sale 
of  wild  lands  [terres  en  bois  debout)  between  a  proprietor 
holding  en  fief  and  a  proprietor  holding  en  censive. — Adopted 
unanimously. 
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§  2.  It  did  not  make  nor  purport  to  make  any  distinction 
for  the  lands  held  en  franc-alleu. — Adopted  unanimously. 


Tenth  counter-question. — From  the  time  of  the  enregistra- 
tion  of  the  said  Arrit  of  the  year  1732,  to  that  of  the  cession 
of  Canada  to  the  British  Crown,  could  effect  have  been 
given,  according  to  law,  to  so  much  thereof  as  purported  to 
attach  to  the  sale  of  wild  lands  (terres  en  bois  debout)  the  pe- 
nalties of  nullity  of  the  contract  of  sale,  of  restitution  of  the 
price,  and  of  re-union  de  piano  (de  ylein  droit)  of  such  lands 
to  the  Crown  domain, — as  against  the  vendor  and  vendee  of 
any  wild  land  (terre  en  bois  debout)  holden  en  franc-alleu,  or 
of  any  wild  land  (terre  en  bois  debout)  holden  either  en  fief 
or  en  censive,  under  or  through  a  title  whereby  the  Crown 
should  not  have  expressly  prohibited  such  sale  under  such 
penalties,  as  a  condition  of  its  original  grant  thereof? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pangman. — 10.  Through  the  period  in  question,  effect 
could  not  have  been  given,  according  to  law,  to  so  much  of 
the  said  ArrSt  as  attached  to  the  sale  of  wild  lands  (terres  en 
bois  d"bouf)  the  penalties  of  nullity  of  the  contract  of  sale,  of 
restitution  of  the  price,  and  of  re-union  de  piano  (de  plein 
droit)  of  such  lands  to  the  Crown  domain, — as  against  the 
vendor  or  vendee  of  any  wild  land  (terre  en  bois  debout) 
holden  en  franc-alleu,  or  of  any  wild  land  (terre  en  bois  de- 
bout,) holden  either  en  fief  or  en  censive,  under  or  through  a 
title  whereby  the  Crown  should  not  have  expressly  prohibit- 
ed such  sale  under  such  penalties,  as  a  condition  of  its  ori- 
ginal grant  thereof. 

Answer  of  the  Crown. — 10.  From  the  enregistration  of  the 
Arret  of  1732  to  the  cession  of  the  country,  effect  might  have 
been  given  to  its  provisions,  which  attached  the  penalty  of 
nullity,  that  of  restitution  of  the  price  and  re-union  to  the 
Crown  demesne,  to  sales  of  wild  lands  (terres  en  bois  debout) 
held  either  en  franc-alleu  or  en  fief,  or  en  censive,  under  any 
title  whatsoever,  even  if  the  prohibition  had  not  been  spe- 
cially imposed  in  the  original  grant. — Adopted  unanimously. 
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Eleventh  counter-question. — From  the  time  of  the  cession 
of  Canada  to  the  British  Crown,  to  that  of  the  passing  of 
u  The  Seigniorial  Act  of  1854,"  could  effect  have  been  given 
in  Canada,  according  to  law,  as  agaisnt  any  Seignior  or  class 
of  Seigniors  whatever,  to  so  much  of  the  said  first  Arret  of 
Marly,  as  purported  to  require  concession  by  a  Seignior  to  any 
habitants,  of  any  land  in  his  seigniory,  "  a  titre  de  redevances, 
et  sans  exiger  d'eux  aucune  somme  d*  argent,"  under  pain,  as 
thereby  threatened  of  having  such  land  conceded  for  account 
of  the  domain  of  the  Crown  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pangman. — 11.  Through  the  period  in  question,  effect 
could  not  have  been  given,  according  to  law,  as  against  any 
Seignior  or  class  of  Seigniors  whatever,  to  so  much  of  the 
said  Arrest,  as  purported  to  require  concession  by  a  Seignior 
to  any  habitants,  of  any  land  in  his  seigniory,  "  a  titre  de 
redevances,  et  sans  exiger  deux  aucune  somme  d?  argent"  under 
pain,  as  thereby  threatened,  as  having  such  land  conceded 
for  account  of  the  domain  of  the  Crown. 

Answer  of  the  Court. — 11.  The  question  has  been  an- 
swered by  the  answers  to  the  questions  of  the  Attorney 
General. 

For  the  affirmative: — Le  Fontaine,  Duval,  Caron,  Day, 
Smith,  Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Bowen,  Aylwin,  Badgley. 

Twelfth  counter-question. — From  the  time  of  such  cession 
to  that  of  the  passing  of  the  said  Act,  could  effect  have  been 
given  in  Canada,  according  to  law,  as  against  the  vendor  or 
vendee  of  any  wild  land,  (terre  en  bois  debout,)  by  whatever 
tenure  holden,  or  on  whatever  terms  first  granted  by  the 
Crown, — to  so  much  of  the  said  Arret  of  the  year  1732,  as 
purported  to  prohibit  the  sale  of  wild  lands,  {terra  en  bois  de- 
bout,)  under  pain  of  nullity  of  the  contract  of  sale,  of  restitu- 
tion of  the  price,  and  of  re-union  de  piano  {de  plein  droit,)  of 
such  lands  to  the  Crown  domain? 
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Legal  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pangman. — 12.  Through  the  period  here  in  question, 
effect  could  not  Have  been  given  in  Canada,  according  to 
law,  as  against  the  vendor  or  vendee  of  any  wild  land,  (terre 
en  bois  debout,)  by  whatever  tenure  holden,  or  on  whatever 
terms  first  granted  by  the  Crown, — to  so  much  of  the  said 
Arret  of  the  year  1732,  as  purported  to  prohibit  the  sale  of 
wild  lands  (terres  en  bois  dcbout,)  under  pain  of  nullity  of  the 
contract  of  sale,  of  restitution  of  the  price,  and  of  re-union 
de  piano  (de  plein  droit)  of  such  lands,  to  the  Crown  domain. 

Answer  of  the  Court. — 12.  This  question  applies  to  a  con- 
tract not  in  its  nature  seigniorial,  and  can  only  interest  indivi- 
duals as  such  :  all  contestations  arising  out  of  such  a  con- 
tract, must  be  submitted  to  the  ordinary  tribunals ;  should 
such  contestation  be  pending,  the  opinion  of  this  Court 
would  prejudge  the  question  to  the  injury  to  one  or  the  other 
party ;  this  Court  abstains,  therefore,  from  the  expression  of 
an  answer  to  this  question. — Adopted  unanimously. 


Thirteenth  counter-question. — Without  prejudice  to  the  ge- 
neral decisions  in  the  pending  matter  to  be  rendered,  will 
it  not  be  the  right  of  every  Seignior  to  invoke, — as  well  be- 
fore any  Commissioner  or  Commissioners  named  under  the 
said  Act,  and  acting  for  his  seigniory,  whether  in  the  first 
resort,  or  in  revision  of  the  schedule  thereof,  as  before  any 
experts  who  may  be  named  under  the  said  Act  therefor,  or 
before  any  Court  of  law  or  the  Judges  of  any  Court  of  law 
having  to  decide  any  matter  involving  question  as  to  such 
schedule,  or  as  to  the  rights  of  such  Seignior  in  the  premises, — 
the  terms  of  the  original  grant  or  title  under  or  through  which 
his  seigniory  is  holden,  whether  emanating  mediately  or 
immediately  from  the  Crown  of  France  or  from  the  British 
Crown, — the  tenor  of  any  aveux  et  denombrements  rendered  by 
him  or  any  of  his  auteurs, — the  tenor  of  any  actes  de  foi  et 
hommage,  and  of  any  Crown  acquittances  for  quint  or  feudal 
dues  generally,  granted  to  him  or  any  of  such  auteurs, — and 
the  character  and  term,  longer  or  shorter,  as  may  be,  of  his 
and  their  possession  or  enjoyment  of  any  rights  or  claims 
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•which  may  be  in  question, — and  this,  as  well  with  a  view  to 
to  the  matter  of  the  ascertaining  and  apportioning  of  the 
casual  rights  of  the  Crown  in  relation  to  his  seigniory,  as 
for  any  other  purposes  for  which  the  same  may  require  to  be 
invoked,  in  order  to  the  maintenance  of  his  rights,  or  the  es- 
tablishment of  the  value  thereof?  And  will  it  be  competent  to 
such  Commissioner  or  Commissioners,  whether  acting  in  the 
first  resort,  or  in  revision  of  any  schedule,  to  reject  any  such 
title  or  matter  of  evidence  pertinently  invoked  to  such  end  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable 
John  Pangman. — 13.  It  will  be  the  right  of  every  Seignior 
to  invoke, — as  well  before  any  Commissioner  or  Commis- 
sioners named  under  the  said  Act,  and  acting  for  his  sei- 
gniory, whether  in  the  first  resort,  or  in  revision  of  the  sche- 
dule thereof,  as  before  any  experts  who  may  be  named 
under  the  said  Act  therefor,  or  before  any  Court  of  law 
having  to  decide  any  matter  involving  question  as  to  such 
schedule,  or  as  to  the  rights  of  such  Seignior  in  the  pre- 
mises,— the  terms  of  the  original  grant  or  title  under  or 
through  which  his  seigniory  is  holden,  whether  emanating 
mediately  or  immediately  from  the  Crown  of  France  or  from 
the  British  Crown, — the  tenor  of  any  aveux  et  denombrements 
rendered  by  him  or  any  of  his  auleurs, — the  tenor  of  any 
actes  defoi  et  hommage,  and  of  any  Crown  acquittances  for 
quint  or  feudal  dues  generally,  granted  to  him  or  any  of 
such  auteurs, — and  the  character  and  term,  longer  or  shorter 
(as  may  be)  of  his  and  their  possession  or  enjoyment  of  any 
rights  or  claims  which  may  be  in  question, — and  this,  as 
well  with  a  view  to  the  matter  of  the  ascertaining  and  ap- 
portioning of  the  casual  rights  of  the  Crown  in  relation  to 
his  seigniory,  as  for  any  other  purposes  for  which  the  same 
may  require  to  be  invoked,  in  order  to  the  maintenance  of 
his  rights,  or  the  establishment  of  the  value  thereof.  It 
will  not  be  competent  to  such  Commissioner  or  Com 
missioners,  whether  acting  in  the  first  resort,  or  in  revision 
of  any  schedule,  to  reject  any  such  title  or  matter  ol 
•evidence  pertinently  invoked  to  such  end. 
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Answer  of  the  Court. — 13. — §  1.  Seigniors  will  have  the 
right  to  invoke,  for  all  legal  purposes,  before  the  Commis- 
sioners acting  in  virtue  of  the  Seigniorial  Act,  whether  in 
the  first  resort  or  in  the  revision  of  the  schedules,  as  well  as 
before  the  experts  and  before  Courts  of  law  having  jurisdic- 
tion over  and  cognizance  of  the  matter,  saisies  du  sujei^  the 
terms  of  the  original  grant  by  which  they  hold  their  sei- 
gniories, whether  the  grants  have  proceeded  from  the  Crown 
of  France  or  the  British  Crown — Adopted  unanimously. 

§  2.  With  reference  to  the  tenor  of  the  aveux  et  denom- 
brements,  and  of  the  acts  of  fealty  and  hommage,  and  of 
the  Crown  acquittances  for  quint  or  other  dues  granted  to 
them  or  their  predecessors  (auteurs),  the  same  legal  effect 
must  be  given  to  them  in  relation  to  the  obligation  of  the 
Seigniors  to  the  Crown,  according  to  the  circumstances 
of  each  case  ;  but  they  cannot  affect  the  relative  position  of 
Seigniors  and  Tenants  (Censitaires),  because  the  aveux  et  de- 
nombrements,  acts  of  fealty  and  hommage,  and  acquittances  of 
other  dues,  only  have  legal  effect  between  the  Seignior 
dominant  and  the  Vassal,  as  executed  between  them,  and  the 
Vassal,  as  executed  between  them,  and  do  not  affect  others 
not  parties  to  them. — Adopted  unanimously. 

§  3.  The  character  and  terms  of  the  possession  and  en- 
joyment of  any  rights,  either  between  the  Seigniors  and  the 
Crown,  or  the  Seigniors  and  any  Tenants  (CensitaireSj)  in  so 
far  as  mat  possession  and  enjoyment  may  have  a  known 
legal  effect,  whith  a  view  to  the  seigniorial  law,  and  the 
present  decisions  of  this  Court  in  particular,  may  also  be 
taken  into  consideration. — Adopted  unanimously. 

§  4.  The  Commissioners  may  order  the  adduction  of  any 
rvidence  which  they  may  require,  to  enable  them  to  adjuge 
correctly  in  all  cases,  this  Court  cannot  be  called  upon  to 
lay  down  in  its  decisions  all  the  rules  applicable  to  the  ad- 
missibility and  appreciation  of  evidence  :  the  application  of 
the  rules  enuncialed  in  this  answer  are  subject,  nevertheless, 
in  all  cases,  to  the  observance  of  the  decisions  of  this  Court. 
— Adopted  unanimously. 
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III. 
COUNTER-QUESTIONS  OF  THE  SEIGNIORS. 

IN    THE    INSTANCE 

Upon  the  counter-questions  submitted  on  behalf  of  Sir  Ed- 
mund Filmer,  of  East  Sutton  Place,  in  the  county  of 
Kent,  Baronet,  Member  of  the  Imperial  Parliament,  David 
Arthur  Monro,  a  Major  in  Her  Majesty's  Twelfth  Regiment 
of  Lancers,  and  William  Woodrooffe,  of  London,  Gentle- 
man, Seigniors  in  possession  of  the  seigniory  of  Cham- 
plain,  in  the  district  of  Three  Rivers,  to  wit  : 


First  counter-question. — Whether  the  Arret  of  the  King  of 
France,  dated  the  6th  July,  1711,  commonly  called  the 
Arret  of  Marly,  the  preamble  of  which  expressly  refers  to 
the  intentions  of  His  Majesty,  and  to  clauses  alleged  to  be 
inserted  in  grants  of  seigniories,  whereby  Seigniors  are  said 
to  be  only  permitted  to  concede  lands  for  an  annual  rent  (d 
titre  de  redevances),  and  the  Arret  of  the  1 5th  March,  1732, 
to  give  effect  to  the  former  Arrdt,  can,  by  any  rule  of  legal 
construction,  be  made  to  apply,  in  so  far  as  their  provisions 
purport  to  provide  for  enforcing  such  concession,  to  sei- 
gniories granted  by  the  King,  in*  the  grants  whereof  such 
intentions  of  His  Majesty  are  not  expressed  nor  such  con- 
ditions inserted, — and  more  especially  if  such  seigniories 
were  granted  in  consideration  of  and  as  a  reward  for  ser- 
vices rendered  to  the  Crown  ; — or  whether  those  Arrets  (if 
in  force  in  any  case)  ought  not  to  be  restricted,  as  regards 
such  provisions,  to  seigniories  in  the  grants  of  which  such 
intentions  as  aforesaid  are  expressed  and  such  conditions 
inserted  ? 

Legal  Proposition   submitted  on   behalf  of  Sir  Edmund 
Filmer  et  al. — 1.  The  said  Arrets  (if  in  force  in  any  case) 
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can  only  apply,  as  regards  the  provisions  in  question,  to 
seigniories  in  the  grants  of  which  such  intentions  as  afore- 
said were  expressed  or  such  conditions  inserted. 

Answer  of  the  Court. — 1.  This  question  has  been  ans- 
wered by  the  answers  to  the  questions  of  the  Attorney  Ge- 
neral on  the  same  subject  matter. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,    Meredith,  Short,  Morin,    Badgley. 

For  the  negative  : — Aylwin. 


Second  counier-qnestion. — Whether  the  provisions  of  the 
said  Arrets  which  make  it  accessary  that  the  Governor  and 
Lieutenant  General,  (an  officer  representing  the  person  of  the 
King  of  France,  but  unconnected  with  the  administration  of 
justice  in  civil  matters  in  the  Courts  of  original  jurisdiction), 
should  concur  with  the  Intendant,  who  had  power  to  decide 
alone  in  civil  matters  (dejuger  sonverainement  seiden  matieres 
civiles),  in  any  sentence  inflicting  upon  a  Seignior  the  for- 
feiture of  his  lands  for  contravention  of  the  Arrets  by  refusal 
to  concede,  do  not  clearly  shew  that  these  Arrets,  were  of  a 
discretionary  and  administrative  rather  than  of  a  judicial 
character  ;  and  whether  any  discretionary  or  administrative 
power,  thereby  vested  in  the  Governor  and  Lieutenant  Ge- 
neral, could,  after  the  conquest,  be  continued  in,  or  exercised 
by  any  Judge,  officer  or  functionary,  except  by  express 
delegation  from  the  British  Crown  ? 

Legal  Proposition  submitted  on  behalf  of  Sir  Edmund 
FiJmer  et  at. — 2.  The  said  provisions  (if  not  purely  penal) 
were  of  an  administrative  character  ;  the  powers  conferred 
by  them  were  administrative  and  discretionary,  and  could 
not  be  continued  after  the  conquest,  except  by  express  dele- 
gation from  the  British  Crown. 

Answer  of  the  Court. — 2.  This  question  has  been  answered 
by  the  answers  to  the  questions  of  the  Attorney  General  on 
the  same  subject  matter. 
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For  the  affirmative — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Ayhvin,  Badgley. 


Third  counter-question. — Whether  these  Arrets  and  the 
forfeiture  of  lands  imposed  as  a  penalty  for  such  contraven- 
tion, were  not  dictated  by  a  temporary  policy,  which  had 
for  its  object  to  promote  the  immediate  settlement  of  the 
waste  lands  of  the  French  King  in  Canada,  with  a  view  to 
strengthen  the  colony  and  enable  it  the  better  to  contend 
with  the  adjoining  english  colonies  ;  and  whether  they 
Were  not  temporary  regulations  adapted  to  the  then  condi- 
tion of  the  country,  and  intended  to  meet  present  exigencies, 
rather  than  permanent  laws,  to  receive  execution  in  all  future 
time  ? 

Legal  Proposition  submitted  on  behalf  of  Sir  Edmund 
Filmer  et  al. — 3.  They  were  dictated  by  such  temporary 
policy,  and  could  not  be  considered  as  permanent  laws,  but 
were  mere  temporary  regulations. 

Answer  of  the  Court. — 3.  A  part  of  this  question  not  offering 
any  point  of  law  for  decision,  the  Court  abstains  from  ans- 
wering thereto  ;  with  reference  to  the  answer  to  be.  given  to 
the  other  part  of  this  question,  it  is  contained  in  the  answers 
given  to  the  questions  of  the  Attorney  General  on  the  same 
subject  matter. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Aylwin,  Badgley. 


Fourth  counter-question. — Whether,  if  the  said  Arrets  ap- 
plied as  matter  of  public  policy  {clordre  public),  to  all  sei- 
gniories, granted  before  or  after  their  date,  and  although  no 
declaration  of  the  King's  intention  or  clause  binding  the  Sei- 
gnior to  concede  a  titre  de  rtdevances  only,  or  in  any  other 
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w  ay,  was  inserted  in  the  grant, — the  provision  that  every  Sei- 
gnior shall  concede  his  lands  in  the  manner  therein  men- 
tioned, and  shall,  for  any  contravention  of  that  provision, 
incur  the  penalty  of  forfeiture  to  the  Crown  of  the  lands  and 
of  the  rents  and  profits  thereof  which  would  otherwise  be 
payable  to  him, — does  not  treat  such  refusal  by  the  Seignior, 
as  "  a  violation  of  a  law  considered  in  reference  to  the  evil 
tengency  of  such  violation  as  regards  the  state,"  and  does 
not  therefore  make  such  refusal  a  crime  or  offence  punisha- 
ble by  forfeiture  ;  and  whether  that  provision  is  not  there- 
fore a  penal  enactment,  creating  and  providing  for  the  pu- 
nishment of  an  offence  against  the  public  policy  of  the  So- 
vereign who  enacted  it  :  and  whether  such  penal  enact- 
ment was  not  repealed  by  the  Act  of  the  Imperial  Parlia- 
ment, commonly  called  the  Quebec  Act,  (14  Geo.  3,  cap. 
83,)  which  introduced  the  criminal  law  of  England,  and  di- 
rected that  it  should  be  observed  as  well  in  the  description 
and  quality  of  the  offence,  as  in  the  method  of  prosecution 
and  trial  and  the  punishement  and  forfeitures  thereby  inflic- 
ted, to  the  exclusion  of  every  other  rule  which  prevailed  in 
Canada  before  1764;  if  indeed  all  laws  in  force  before  the 
conquest  connected  with  matters  of  public  policy,  and  im- 
posing forfeitures  for  offences  against  such  policy,  were  not 
necessarily  abrogated  by  the  conquest  and  cession  of  the 
country,  and  the  consequent  introduction  of  the  public  law 
and  policy  of  Great  Britain  ? 

Legal  Proposition  submitted  on  behalf  of  Sir  Edmund 
Filmer  et  al. — 4.  On  the  supposition  here  involved,  the  pro- 
vision in  question  was  a  penal  enactment  which  was  ex- 
pressly repealed  by  the  Quebec  Act,  and  had  in  fact  been 
abrogated  by  the  conquest  and  cession  of  Canada,  and  its 
consequent  subjection  to  a  new  and  different  rule  and  public 
policy. 

Answer  of  the  Court. — 4.  Admitting  the  consequences  of  a 
violation  of  those  laws  to  be  forfeitures,  the  forfeitures  were 
only  of  a   civil   nature ;  these    consequences  and   the  laws 
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from  which  they  proceeded,  have  not  been  repealed,  by  reason 
of  their  penal  nature,  by  the  introduction  of  the  criminal  laws 
of  England  into  Canada. — Adopted  unanimously. 


Fifth  counter-question. — Whether  in  fact,  if  the  supposition 
that  the  Arrets  applied  to  all  seigniories,  as  matter  of  public 
policy  above  mentioned,  be  correct,  it  was  not  because  the 
provision  in  question  was  considered,  not  as  a  merely  civil 
matter,  but.  as  one  involving  the  exercise  of  a  penal,  but  at 
the  same  time  administrative  and  discretionary  authority, 
that  the  power  to  inflict  the  forfeiture  thereby  imposed  was 
vested  in  the  Governor  and  Lieutenant  General  and  the  In- 
tendant conjointly,  and  not  in  the  Intendant  alone,  who,  in 
virtue  of  his  commission  had  power  and  authority  (pouvoir 
etfaculte)  to  decide  absolutely  and  alone  in  civil  matters, 
(me me  dejuger  souverainement  sen  I  en  mutiere  civile)  ;  and 
whether  the  Intendant  alone  ever  could  pronounce  a  sen- 
tence of  forfeiture  under  the  said  provision  ;  whether,  after 
the  conquest,  the  power  of  the  Governor  and  Lieutenant 
General  and  Intendant  conjointly,  or  of  the  Intendant  alone 
in  any  matter  involving  penalty  or  forfeiture,  was,  by  any 
competent  authority,  transferred  to  or  vested  in  any  judicial 
tribunal  whatever  ;  and  whether  all  such  his  powers  did 
not,  after  the  conquest,  wholly  cease,  together  with  the  other 
powers  given  by  his  commission  as  Intendant  of  justice, 
police  and  finance  ? 

Legal  Proposition  submitted  on  behalf  of  Sir  Edmund 
Filmer  el  al. — 5.  On  the  supposition  aforesaid,  the  presump- 
tion is,  that  it  was  because  the  provision  in  question  was 
considered,  not  as  a  merely  civil  matter,  but  as  one  involv- 
ing a  penal,  but  at  the  same  time  administrative  and  dis- 
cretionary authority,  that  the  power  here  in  question  was  not 
given  to  the  Intendant  alone  ;  the  sentence  of  forfeiture  could 
never  be  pronounced  by  the  Intendant  alone ;  this  power 
(•eased  at  the  conquest,  and  was  never  revived  or  vested  in 
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any  Judge,  officer  or  tribunal  since  that  time  ;  and  any  such 
power  would  be  inconsistent  with  the  rights  of  british  sub- 
jects, and  those  acquired  by  the  inhabitants  of  this  Province 
when  they  passed  from  the  French  to  the  British  Rule,  under 
which  no  freeman  can  be  disseized  of  his  freehold  unless 
by  the  legal  judgment  of  his  peers,  or  by  the  laws  of  the 
land. 

Answer  of  the  Court. — 5. — §  1.  This  question  has  been 
answered  by  the  answers  to  the  preceding  questions,  and 
by  the  answers  to  the  questions  of  the  Attorney  General,  in 
so  far  as  this  question  has  relation  as  well  to  the  nature  of 
the  powers  of  the  Governor  and  Intendant,  under  the  above 
Arrets,  to  concede  lands  during  the  french  dominion,  as  to 
the  devolution  of  those  powers  to  Courts  of  justice,  under  the 
british  dominion. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Aylwin,  Badgley. 

§  2. — The  other  portion  of  the  question  is  foreign  to  the 
object  and  disposition  of  the  Seigniorial  Act,  in  so  far  as  it 
relates  to  other  powers  and  attributes  exercised  by  those 
functionaries,  either  conjointly  or  separately,  and  to  their 
devolution  to  the  new  tribunals,  and  therefore  this  Court 
abstains  from  an  answer  thereto. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,    Meredith,  Short,  Morin,    Badgley. 

For  the  negative  : — Aylwin. 


Sixth  counter-question. — Whether,  in  Lower  Canada,  a  law 
may  not  become  void  by  desuetude  ;  and  whether  even  if 
the  Arrets  in  question  were  at  any  period  in  force,  and  were 
not  repealed  or  abrogated  as  above  mentioned,  they  have 
not  in  fact  fallen  into  desuetude  and  become  obsolete  ;  whe- 
ther in  fact   ordinance   after   ordinance    and    act   after  act, 
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Imperial  and  provincial,  touching  the  constitution  of  the 
country,  the  administration  of  justice  and  the  commutation 
of  the  seigniorial  tenure,  have  not  been  passed,  and  ins- 
tructions given  by  the  Sovereign  for  carrying  out  Imperial 
Acts  for  the  commutation  of  the  said  tenure,  and  commu- 
tation after  commutation  effected  under  them  by  the  Go- 
vernor, with  the  advice  of  the  law  officers  of  the  Crown,  in 
the  Province, — without  any  attempt  to  give  effect  to  the  said 
Arrets  ;  whether  the  Courts  of  law,  within  the  Province, 
have  not  constantly  treated  them  as  not  in  force  ;  and  whe- 
ther these  circumstances,  apart  from  the  considerations  be- 
fore mentioned,  do  not  show  that  these  Arrets  have,  for 
nearly  a  century,  fallen"  into  utter  desuetude,  and  have  so 
become  obsolete  and  void  ? 

Legal  Proposition  submitted  on  behalf  of  Sir  Edmund 
F timer  et  al. — 6.  In  Lower  Canada,  a  law  may  lose  its  force 
by  disuse,  without  any  express  repeal,  or  go  into  desuetude 
as  it  is  termed,  and  the  facts  above  mentioned  shew  that  the 
Arrets,  if  they  were  not  repealed  or  abrogated,  have  in  iact 
gone  into  desuetude  and  become  a  dead  letter. 

Answer  of  the  Court. — 6.  These  Arrets  have  not  fallen 
into  desuetude. 

For  the  affirmative  : — La  Fontaine,  Duval,  Caron,  Day, 
Smith,  Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Bowen,  Aylwin,  Badgley. 


Seventh  counter-question. — Whether  any  Arret  or  Ordi- 
nance made  by  the  King  of  France,  when  Canada  was 
subject  to  his  royal  will  and  pleasure,  would  not  cease  to 
be  in  force,  whenever  the  Parliament  of  the  United  Kingdom 
should,  after  the  conquest,  pass  an  Act  inconsistent  with 
it, — and  whether  the  provisions  of  the  Imperial  Act,  3  Geo. 
4,  cap.  119,  sect.  31  and  32,  (commonly  called  the  Canada 
Trade  Act,)  and  those  of  the  Imperial  Act,  6  Geo.  4,  cap.  59, 
(commonly  called  the  Tenures  Act,)  are  not  utterly  inconsis- 
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tent  with  those  of  the  Arrets  before  mentioned  ;  and  whether 
in  the  royal  instructions  issued  under  the  said  Acts,  to  the 
Governors  of  Lower  Canada  or  of  Canada,  or  in  the  practice 
of  the  provincial  government  under  them,  or  the  instru- 
ments by  which  the  commutation  of  tenure  has  been 
effected,  it  is  stated,  assumed  or  implied  that  the  rights  of 
the  Seignior  in  the  unconceded  lands  in  his  seigniory  are 
limited  in  any  way  except  by  those  of  the  Crown  or  of  the 
Seignior  dominant,  and  the  terms  of  the  original  grant : — 
whether  the  said  Acts  of  the  British  Parliament  have  not 
virtually  repealed  the  said  Arrets,  and  all  other  laws  incon- 
sistent with  those  Acts,  (if  the  said  Arrets  or  any  such  laws 
were  in  force  at  the  time  of  the  passing  of  the  said  Acts,) 
and  whether  therefore  the  said  Arrets  or  Laws  can  be 
legally  invoked  against  the  Seigniors  of  Lower  Canada, 
who  are,  by  the  express  terms  of  the  Seigniorial  Act  of  1854, 
to  be  indemnified  for  their  rights  as  they  stood  at  the  time 
of  the  passing  of  that  Act  ? 

Legal  Proposition  submitted  on  behalf  of  Sir  Edmund 
Fihner  et  at. — 7.  Every  French  Arret  or  law  ceased  to  be 
in  force  whenever  a  British  Act,  inconsistent  with  it  was 
passed  after  the  conquest ;  the  Canada  Trade  Act  and  Tenures 
Act,  are  utterly  inconsistent  with  the  said  Arrets,  which  arc 
therefore  repealed,  and  cannot  now  be  invoked  against  the 
Seigniors  of  Lower  Canada. 

Answer  of  the  Court. — 7.  These  Arrets  have  not  been  re- 
pealed by  the  said  Imperial  Statutes. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Aylwin,  Badgley. 
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IV. 
COUNTER-QUESTIONS  OF  THE  SEIGNIORS. 

IN    THE    INSTANCE 

Upon  the  counter-questions  submitted  on  behalf  of  Dame 
Louise  Chartier  de  Lotbiniere,  wife  of  the  Honorable 
Robert  Unwin  Harwood,  of  the  parish  of  St.  Michel  de 
Vaudreuil,  in  the  district  of  Montreal,  esquire,  duly 
separated  as  to  property  from  her  said  husband,  and  by 
him  hereunto  duly  and  specially  authorized,  Seignioress 
and  proprietor  in  possession  of  the  fief  and  seigniory  of 
Vaudreuil  in  the  said  district,  and  the  said  Honorable 
Robert  Unwin  Harwood,  as  the  husband  of  the  said  Dame 
Louise  Chartier  de  Lotbiniere,  and  authorizing  her  for 
the  purpose  hereof. 

First  counter-question. — Independently  of  question  as  to 
any  legal  effect  or  operation  of  the  Arret  of  the  King  of 
France,  rendered  in  his  Cornell  cPEtat,  and  bearing  date  at 
Marly,  of  the  6th  day  of  July,  1711,  intituled  :  "  Arret  du  Roi 
qui  ordonne  que  les  terres,  dont  les  concessions  ont  ete  faites, 
soient  mises  en  culture  et  occupees  par  des  habitants"  or  of 
the  Arret  of  the  King  of  France,  rendered  in  his  Conseil 
d'Etat,  and  bearing  date  at  Versailles  of  the  15th  day  of 
March,  1732,  having  reference  thereto  and  to  sales  of  wild 
lands  (terres  en  bois  debout)  in  Canada,  or  of  the  Declaration 
of  the  King  of  France,  bearing  date  at  Versailles  of  the  17th 
day  of  July,  1743,  intituled  "  Declaration  du  Roi  concernanl 
les  concessions  dans  les  colonics"  in  respect  of  any  lands  in 
Canada,  other  than  those  hereinafter  specified,  or  of  any 
persons  holding  the  same,  or  of  any  contracts  thereto  relating, 
and  without  hereby  admitting  that  the  same  have  any  such 
legal  effect  or  operation, — can  the  said  two  Arrets  and 
Declaration,  or  any  of  their  provisions,  be  held  to  have  any 
legal  effect  or  operation  whatever,  in  respect  of  any  lands  in 
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Canada  being  within  the  enclave  of  any  fief  or  seigniory,  as 
to  which  the  Seignior,  holding  the  same,  may  have  obtained 
from  the  Crown,  under  authority  of  the  Statutes  of  the  Im- 
perial Parliament  made  and  passed  in  the  third  year  and  in 
the  sixth  year,  respectively,  of  the  Reign  of  His  late  Majesty 
George  the  Fourth,  the  former  intituled  "  An  Act  to  regulate 
u  the  trade  of  the  Provinces  of  Lower  and  Upper  Canada, 
"  and  for  other  purposes  relating  to  the  said  Provinces,"  and 
the  latter  intituled  "  An  Act  to  provide  for  the  extention  of 
"  feudal  and  seigniorial  rights  and  burthens  on  lands  held 
"  a  litre  tie  fief  and  a  litre  de  cens,  in  the  Province  of  Lower 
"  Canada,  and  for  the  gradual  conversion  of  these  tenures 
"  into  the  tenure  of  free  and  common  soccage,  and  for  other 
"  purposes  relating  to  the  said  Province,"  or  under  autho- 
rity of  either  of  such  Statutes,  a  commutation  of  and  release 
from  all  feudal  burthens  due  to  the  Crown  thereon,  and  a 
re-grant  of  the  lands  thereof,  or  of  all  parts  and  parcels 
thereof  remaining  in  his  possession  ungranted, — or  in  res- 
pect of  any  lands  being  within  the  enclave  of  any  fief  or 
seigniory,  as  to  which  the  Seignior  holding  the  same  may, 
in  terms  of  and  under  the  said  Statutes  or  either  of  themr 
duly  have  applied  to  Her  Majesty  or  any  of  her  predeces- 
sors, or  may  hereafter  so  apply,  for  such  commutation, 
release  and  re-grant, — or  in  respect  of  any  contracts  thereto 
relating  ? — And  if  at  all,  then  how,  and  to  what  extent,  can 
any  of  such  lands,  persons  or  contracts  be  held  to  be  so 
thereby  legally  affected  ? 

Legal  Proposition  submitted  on  behalf  of  Dame  Harwood 
et  al. — 1.  The  said  Arrets  and  the  said  Declaration  cannot 
be  held  to  effect  in  any  wise  any  lands  in  Canada, 
being  within  the  enclave  of  any  fief  or  seigneurie,  as  to  which 
the  Seignior  holding  the  same  may  have  obtained  from  the 
Crown,  under  authority  of  the  said  Imperial  Statutes  or  of 
cither  thereof,  a  commutation  of  all  feudal  burthens  due  to 
the  Crown  thereon,  and  a  re-grant  of  the  lands  thereof,  or 
of  all  parts  and  parcels  thereof  remaining  in  his  possession 
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ungranted, — nor  in  respect  of  any  lands  being  within  the 
enclave  of  any  fief  or  seigneurie,  as  to  which  the  Seigneur 
holding  the  same  may,  in  terms  of  and  under  the  said  Sta- 
lutes  or  either  of  them,  duly  have  applied  to  Her  Majesty  or 
any  of  her  predecessors,  or  may  hereafter  so  apply,  for  such 
commutation,  release  and  regrant, — nor  in  respect  of  any 
persons  holding  any  of  such  lands,  whether  en  fief  or  other- 
wise,— nor  in  respect  of  any  contracts  thereto  relating. 

Answer  of  the  Court. — 1. — §  1.  The  Acts  of  the  Imperial 
Parliament,  commonly  called  the  Trade  Act  and  the  Tenures 
Act  of  Canada,  have  effected  changes  in  seigniories  for 
which  a  commutation  of  tenure  has  been  obtained  under 
their  provisions,  with  reference  to  the  portions  of  these  sei- 
gniories not  conceded  at  the  time  of  the  commutation. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Duval, 
Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  2.  These  portions  were  by  the  commutation  subjected 
to  the  tenure  of  free  and  common  soccage,  and  relieved  from 
rights  and  dues  to  the  Crown,  and  generally  withdrawn  from 
seigniorial  laws  and  obligations. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Aylwin,  Du- 
val, Caron,  Day,  Smith,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Mondelet. 

§  3.  At  the  time  of  the  commutation,  Tenants  (Censitaires) 
in  the  other  portions  of  such  seigniories,  remained  subject  to 
their  obligations  as  such  Tenants  (Censitaires),  and  the  Sei- 
gniors, on  their  part,  continued  to  be  subject  to  their  obliga- 
tions towards  their  Tenants  [Censitaires),  although  the  Sei- 
gnior had  obtained  a  re-grant  of  the  entire  seigniory  under 
the  tenure  of  free  and  common  soccage. — Adopted  unani- 
mously. 

§  4.  The  laws  which  regulate  the  relations,  between  the 
Seigniors  and  Tenants  (Censitaires)  apply  equally  to  the  case 

8 


114« 

where  a  commutation  has  been  demanded  by  the  Seignior, 
in  virtue  of  the  Imperial  Acts,  but  not  obtained  at  the  pas- 
sing of  the  Seigniorial  Act  of  1854. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin. 

§  5.  They  also  apply  to  the  case  when  a  commutation  has 
not  been  demanded  by  the  Seignior  under  the  provisions  of 
the  Imperial  Acts. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin. 

Second  counter -question. — Can  any  contract,  or  clause  of 
contract,  not  being  in  itself  immoral,  [contra  bonos  mores) 
not  yet  prohibited  by  the  british  public  law,  as  the  same 
since  the  said  cession  of  Canada  has  prevailed  therein, — 
which  from  the  time  of  the  said  cession  to  that  of  the  passing 
of  "  the  Seigniorial  Act  of  1854,"  may  have  been  freely  and 
without  fraud  entered  into,  touching  the  terms  of  any  aliena- 
tion whatsoever  of  any  of  the  lands  enquired  of  in  the  pre- 
ceding question,  he  held  to  be  either  nail  or  annullable,  or 
in  law  liable  to  be  set  aside,  or  at  all  altered  or  restricted,  as 
between  the  parties  thereto  ? — And  if  so,  how,  to  what  ex- 
tent, and  by  virtue  of  what  law  statutory  or  otherwise,  can 
any  such  contract  or  clause  be  so  held. 

Legal  Proposition  submitted  on  behalf  of  Dame  Harwood, 
et  at. — 2.  No  contract  or  clause  of  a  contract,  whatever,  un- 
less in  itself  immoral,  {contra  bonos  mores,)  or  prohibited  by 
british  public  law,  as  the  same  since  the  said  cession  of  Ca- 
nada has  prevailed  therein, — which,  from  the  time  of  tin- 
said  cession  to  that  of  the  passing  of  "  the  Seigneurial  Act 
of  1854,"  may  have  been  freely  and  without  fraud  entered 
into,  touching  the  terms  of  any  alienation  whatsoever  of  any 
of  the  lands  enquired  of  in  the  preceding  question, — can  be 
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held  to  be  either  null,  or  annullable,  or  in  law  liable  to  be 
set  aside  or  at  all  altered  or  restricted  as  between  the  parties 
thereto. 

Answer  of  the  Court. — 2.  Such  a  contract,  or  clause  of 
such  a  contract,  in  violation  of  the  laws  of  Canada,  although 
not  in  itself  immoral,  nor  yet  prohibited  by  british  public 
law,  may  be  null  or  annullable. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin. 


Third  counter-question. — Can  any  Commissioner  or  Com- 
missioners under  "the  Seigniorial  Act  of  1854,"  lawfully 
treat  any  contract,  or  any  clause  of  any  contract,  such  as  is 
enquired  of  by  the  last  preceding  question,  as  being  null,  or 
assume  to  set  aside,  or  at  all  alter  or  restrict  the  same  ? — 
And  if  so,  in  what  cases,  and  to  what  extent,  may  such  Com- 
missioner or  Commissioners  lawfully  so  do  ? 

Legal  Proposition  submitted  on  behalf  of  Dame  Harwood 
et  al. — 3.  Such  Commissioner  or  Commissioners  may  not  law- 
fully treat  any  contract,  or  any  clause  of  any  contract,  such 
as  is  here  and  in  the  last  preceding  question  enquired  of,  as 
being  null,  or  assume  to  set  aside,  or  at  all  alter  or  restrict 
the  same. 

Ansicer  of  the  Court. — 3.  Such  commission  may  lawfully 
assume  to  treat  any  contract,  or  clause  of  such  contract,  as  in 
this  and  the  last  preceding  question  inquired  of,  as  being 
null ;  unless  such  nullity  has  been  pronounced  by  the  judg- 
ment of  a  Court  of  competent  jurisdiction,  or  such  con- 
tract, or  clause  of  such  contract,  has  been  declared  ille- 
gal by  the  decision  of  this  Special  Court. — Adopted  unani- 
mously. 

Fourth  counter-question. — Can  any  such  Commissioner  or 
Commissioners  lawfully  assume  within  any  fief  or  seigniory, 
falling  within  either  of  the  two  classes  of  fiefs  or  seigniories 
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enquired  of  by  the  first  preceding  interrogatory,  to  enforcer 
upon  the  Seignior  or  upon  any  Censitaire  thereof  any  co- 
operation on  the  part  of  such  Seignior  and  Censitaire  in  any 
procedure  under  "  the  Seigniorial  Act  of  1854," — if  such 
Seignior  or  Censitaire  shall  elect  to  maintain  the  application 
of  the  provisions  of  the  said  Imperial  Statutes  in  the  pre- 
mises ? — And  if  so,  to  what  extent  and  how  may  such  co- 
operation lawfully  be  enforced  ? 

Legal  Proposition  submitted  on  behalf  of  Dame  Harwood 
et  al. — 4.  Such  Commissioner  or  Commissioners  may  not 
lawfully  assume  to  enforce  such  co-operation. 

Answer  of  the  Court. — 4.  The  Commissioners  may  enforce 
the  Seigniorial  Act  of  1854,  in  any  fief  gt  seigniory  to  which 
this  question  refers,  even  if  the  Seignior  should  elect  to  main- 
tain  the  application  of  the  provisions  of  the  Imperial  Acts. 

For  the  affirmative  : — La  Fontaine,  Duval,  Caron,  Smith, 
Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Bowen,  Aylwin,  Badgley. 

Judge  Day  abstains  from  pronouncing  upon  this  question. 

V. 

COUNTER-QUESTIONS  OF  THE  SEIGNIORS. 

IN    THE     INSTANCE 

Upon  the  counter-questions  submitted  on  behalf  of  Dame 
Marie  Charlotte  Chartier  de  Lotbiniere,  wife  of  William 
Bingham,  of  the  city  of  Paris,  in  France,  esquire, 
duly  separated  as  to  property  from  her  said  husband,  and 
by  him  hereunto  duly  and  specially  authorized,  Seigniores? 
and  proprietor  in  possession  of  the  fief  and  seigniory  of 
Rigaud,  in  the  district  of  Montreal,  and  the  said  William 
Bingham,  as- the  husband  of  the  said  Dame  Marie  Char- 
lotte Chartier  de  Lotbiniere,  and  authorizing  her  for  the 
purposes  hereof : — 
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First  counter-question. — Independently  of  question  as  to 
any  legal  effect  or  operation  of  the  Arret  of  the  King  of 
France,  rendered  in  his  Conseil  d'Etat,  and  bearing  date 
at  Marly  of  the  6th  day  of  July,  1711,  intituled  "Arret 
du  Roi  qui  ordonne  que  les  terres,  dont  les  concessions  ont  eU 
faites,  soient  mises  en  culture  et  occupees  par  des  habitants" 
or  of  the  Arrit  of  the  King  of  France,  rendered  in  his  Con- 
seil d'Etat,  and  bearing  date  at  Versailles  of  the  15th  day  of 
March,  1732,  having  reference  thereto  and  to  sales  of  wild 
lands  (terres  en  bois  debout)  in  Canada,  or  of  the  Declaration 
of  the  King  of  France,  bearing  date  at  Versailles  of  the 
17th  day  of  July,  1743,  intituled,  "  Declaration  du  Roi  con- 
eernant  les  concessions  dans  les  colonies"  in  respect  of  any 
lands  in  Canada,  other  than  those  hereinafter  specified,  or 
of  any  persons  holding  the  same,  or  of  any  contracts  thereto 
relating,  and  without  hereby  admitting  that  the  same  have 
had  any  such  legal  effect  or  operation, — can  the  said  two 
Arrets  and  the  said  Declaration,  or  any  of  the  provisions 
thereof,  be  held  to  have  had,  from  the  time  of  the  cession 
of  Canada  to  the  British  Crown,  to  that  of  the  passing  of 
"  the  Seigniorial  Act  of  1854,"  any  legal  effect  or  operation, 
in  respect  of  any  lands  in  Canada  which,  at  the  time  of  the 
said  cession,  were  holden  en  franc-alleu,  or  in  respect  of  any 
lands  in  Canada,  which,  at  the  time  of  the  said  cession,  were 
holden  en  fief,  whether  directly  of  the  Crown  or  of  any  other 
immediate  Seignior  dominant, — or  in  respect  of  any  per- 
sons who,  since  the  time  of  the  said  cession,  have  ever  held 
any  of  such  lands,  whether  en  franc-alien  or  en  fief  or  en 
censive, — or  in  respect  of  any  contracts  thereto  relating  ? — 
And  if  at  all,  then  how,  and  to  what  extent,  have  any  of 
such  lands,  persons  or  contracts,  been  so  thereby  affected  ? 

Legal  Proposition  submitted  on  behalf  of  Dame  Bingham. — 
1.  The  said  Arrets  and  the  said  Declaration  cannot  be  held 
to  have  had,  from  the  time  of  the  cession  of  Canada  to  the 
British  Crown,  to  that  of  the  passing  of  "  the  Seigniorial 
Act  of  1854,"  any  legal  effect  or  operation,  in  respect  of 
any  lands  in  Canada,  which,  at  the  time  of  the  said  cession, 
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were  holden  enfranc-alleu, — nor  in  respect  of  any  lands  in 
Canada,  which,  at  the  time  of  the  said  cession,  were  holden 
en  fief,  whether  directly  of  the  Crown  or  of  any  other  im- 
mediate Seignior  dominant, — nor  in  respect  of  any  persons 
who  since  the  said  cession  have  ever  held  any  of  such  lands, 
whether  en  franc-alleu  or  en  fief,  or  en  censive, — nor  in  res- 
pect of  any  contracts  thereto  relating. 

Answer  of  the  Court. — 1.  This  question  has  been  answered 
in  the  answers  to  the  questions  of  the  Attorney  General,  and 
in  the  answers  to  the  questions  of  the  Seigniors  above 
named. 

For  the  affirmative  : — La  Fontaine,  Duval,  Caron,  DayT 
Smith,  Mondelet,  Meredith,  Short,  Morin. 

For  the  negative  : — Bowen,  Aylwin,  Badgley. 


Second  counter-question. — From  the  time  of  the  cession  of 
Canada  to  the  British  Crown,  to  that  of  the  passing  of  "  the 
Seigniorial  Act  1854,"  according  to  the  law  of  Canada  as 
then  in  force,  have  Seigniors  who  during  that  period  may 
have  holden  en  fief  any  of  the  lands  enquired  of  by  the  last 
question,  been  any  less  free  than  they  would  have  been  in 
France  under  the  Custom  of  Paris  (Coutume  de  Paris)  at 
the  time  of  its  introduction  into  Canada, — as  touching  the 
alienation  of  such  lands,  in  whole  or  part,  by  sale  or  other- 
wise, as  they  should  see  fit  ? — If  so,  when,  by  what  act  or 
acts  of  legislative  authority,  in  what  terms,  and  to  what 
extent,  had  the  Custom  of  Paris  (Coutume  de  Paris)  come  to 
be  so  derogated  from  in  Canada,  or  altered  ? 

Legal  Proposition  submitted  on  behalf  of  Dame  Bingham. 
— 2.  Through  the  period  here  in  question,  such  Seigniors 
were  not  less  free  than  they  would  have  been  in  France 
under  the  Custom  of  Paris  (Coutume  de  Paris)  at  the  time 
of  its  introduction  into  Canada, — as  touching  the  alienation 
of  such  lands,  in  whole  or  part,  by  sale  or  otherwise,  as> 
they  should  see  fit. 
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Answer  of  the  Court. — 2.  This  question  has  been  answered 
in  the  answers  to  the  questions  of  the  Attorney  General,  and 
in  the  answers  to  the  questions  of  the  Seigniors  above 
named. — Adopted  unanimously. 


Third  counter-question. — Can  any  contract,  or  clause  of  a 
contract,  not  being  in  itself  immoral,  contra  bonos  mores, 
not  yet  prohibited  by  british  public  law,  as  the  same,  since 
the  said  cession  of  Canada,  has  prevailed  therein, — which, 
from  the  time  of  the  said  cession  to  that  of  the  passing  of 
"  the  Seigniorial  Act  of  1854,"  may  have  freely  and  without 
fraud  entered  into,  touching  the  terms  of  any  alienation 
whatsoever  of  any  of  the  lands  enquired  of  in  the  preceding 
questions, — be  held  to  be  either  null  or  annullable,  or  in 
law  liable  to  be  set  aside  or  at  all  altered  or  restricted,  as 
between  the  parties  thereto  ? — And  if  so,  how,  to  what  ex- 
tent, and  by  virtue  of  what  law,  statutory  or  otherwise,  can 
any  such  contract  or  clause  be  so  held  ? 

Legal  Proposition  submitted  on  behalf  of  Dame  Bingham. 
— 3.  No  contract  or  clause  of  a  contract,  whatever,  unless 
in  itself  immoral,  {contra  bonos  mores,)  or  prohibited  by 
british  public  law  as  the  same  since  the  said  cession  of 
Canada  has  prevailed  therein, — which,  from  the  time  of  the 
said  cession  to  that  of  the  passing  of  "  the  Seigniorial  Act 
of  1854,"  may  have  been  freely  and  without  fraud  entered 
into,  touching  the  terms  of  any  alienation  whatsoever  of 
any  of  the  lands  enquired  of  in  the  preceding  questions, — 
can  be  held  to  be  either  null,  or  annullable,  or  in  law  liable 
to  be  set  aside  or  at  all  altered  or  restricted,  as  between  the 
parties  thereto. 

Answer  of  the  Court. — 3.  This  question  has  been  answered 
in  the  answers  to  the  questions  of  the  Attorney  General,  and 
in  the  answers  to  the  questions  of  the  Seigniors  above 
named. — Adopted  unanimously. 


Fourth  counter-question. — Can  any  Commissioner  or  Com- 
missioners under  "  the    Seigniorial  Act   of  1854,"  lawfully 
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treat  any  contract,  or  any  clause  of  any  contract,  such  as  is 
enquired  of  by  the  last  preceding  question,  as  being  null, 
or  assume  to  set  aside,  or  at  all  aher  or  restrict  the  same  ? — 
And  if  so,  in  what  cases,  and  to  what  extent,  may  such 
Commissioner  or  Commissioners  lawfully  so  do  ? 

Legal  Proposition  submitted  on  behalf  of  Dame  Bingham. 
— 4.  Such  Commissioner  or  Commissioners  may  not  law- 
fully treat  any  contract,  or  any  clause  of  any  contract,  such 
as  is  here  and  in  the  the  last  preceding  question  enquired 
of,  as  being  null,  or  assume  to  set  aside,  or  at  all  alter  or 
restrict  the  same. 

Answer  of  the  Court. — 4.  This  question  has  been  answered 
in  the  answers  to  the  questions  of  the  Attorney  General, 
and  in  the  answers  to  the  questions  of  the  Seigniors  above 
named. — Adopted  unanimously. 

VI. 
COUNTER-QUESTIONS  OF  THE  SEIGNIORS. 


IX  THE  INSTANCE. 


Upon  the  counter-questions  submitted  on  behalf  of  the  Hono- 
rable John  Malcolm  Fraser,  of  the  city  of  Quebec  in  the 
district  of  Quebec,  esquire,  Seignior  and  proprietor  in 
possession  of  the  fief  and  seigniory  of  Mount  Murray  in 
the  district  of  Quebec,  to  wit  : 


First  counter-question. — Independently  of  question  as  to 
any  legal  effect  or  operation  of  the  Arret  of  the  King  of 
France,  rendered  in  his  Cornell  d'Etat,  and  bearing  date  at 
Marly,  of  the  6th  of  July,  1711,  intituled  "  Arret  da  Roi 
qui  ordonne  que  les  lerrcs,  dont  les  concessions  out  ete  Jaites, 
soient  misesen  culture  et  occupees  par  des  habitants ,"  or  of  the 
Arret  of  the  King  of  France,  rendered  in  his  Conseil  $Etat, 
and  bearing  date  at   Versailles,  of  the    loth  day  of  March. 
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1782,  having  reference  thereto  and  to  sales  of  wild  lands, 
{terres  en  bois  debout,)  in  Canada,  or  of  the  Declaration  of 
the  King  of  France,  bearing  date  at  Versailles,  of  the  17th 
day  of  July,  1743,  intituled  "  Declaration  du  Roi  concernant 
les  concessions  dans  les  colonies*  in  respect  of  any  lands  in 
Canada,  other  than  those  hereinafter  specified,  or  of  any 
persons  holding  the  same,  of  any  contracts  thereto  relating, 
and  without  hereby  admitting  that  the  same  have  had  any 
such  legal  effect  or  operation, — can  the  said  two  Arrets  and 
the  said  Declaration,  or  any  of  the  provisions  thereof,  be 
held  to  have  had,  from  the  time  of  the  cession  of  Canada  to 
the  British  Crown,  to  that  of  the  passing  of  "  the  Seigniorial 
Act  of  1854,"  any  legal  effect  or  operation  in  respect  of  any 
lands  in  Canada  originally  granted  en  fief  by  the  British 
Crown,  or  of  any  persons  holding  the  same,  whether  en  fief 
or  otherwise,  or  of  any  contracts  thereto  relating  ? — And  if 
at  all,  then  to  what  extent,  and  how,  have  any  such  lands, 
persons  or  contracts  been  so  thereby  legally  affected  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable  M, 
Fraser. —  1.  The  said  Arrets  and  Declaration  cannot  be  held 
to  have  had,  from  the  time  of  the  cession  of  Canada  to  the 
British  Crown,  to  that  of  the  passing  of  "  the  Seigniorial 
Act  of  1854,"  any  legal  effect  or  operation  in  respect  of  any 
lands  in  Canada  originally  granted  en  fief  by  the  British 
Crown,  or  of  any  persons  holding  the  same,  whether  en  fief 
or  otherwise,  or  of  any  contracts  thereto  relating. 

Answer  of  the  Court. — 1.  Grants  in  fief  in  this  country 
made  by  the  British  Crown,  from  the  cession  to  the  passing  of 
"  the  Seigniorial  Act  of  1854,"  are  subject  to  the  same  laws 
as  the  other  grants  made  under  the  same  tenure,  unless  the 
grant  contain  certain  special  dispositions  by  which  a  dero- 
gation in  certain  respects  shall  be  established. 

For  the  affirmative  : — La  Fontaine,  Duval,  Caron,  Day, 
Smith,  Monde  let,  Meredith,  Short,  Morin. 

For  the  negative  : — Bowen,  Aylwin,  Badgley, 
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Second  counter-question. — According  to  the  law  of  Ca- 
nada as  then  in  force,  did  the  contract  whereby  the  British 
Crown  granted  such  lands  en  fief,  either  operate  any  sub- 
division of  the  estate  or  property  [domaine)  thereby  granted, 
between  the  Seignior  and  any  Vassals  or  Censitaires  to 
whom  he  might  thereafter  make  sub-grants,  en  fief  or  en 
censive,  as  the  case  might  be, — or  import  obligation  on  him  to 
make  sub-grants,  whether  en  fief  or  en  censive,  or  to  dispose 
of  such  lands  in  whole  or  part,  to  third  parties,  on  any  par- 
ticular terms, — or  leave  him  less  free  than  he  "yould  have 
been  in  France,  under  the  Custom  of  Paris  [Coutume  de 
Paris,)  at  the  time  of  its  introduction  into  Canada,  as  tou- 
ching the  alienation  of  such  lands,  in  whole  or  part,  by  sale 
or  otherwise,  as  he  should  see  fit  ? — If  so,  what  such  subdi- 
vision of  such  estate  or  property  [domaine)  was  so  operated, 
and  in  whose  favor ;  what  such  obligation  to  sub-grant  such 
lands  or  at  all  dispose  thereof  to  third  parties,  was  so  im- 
ported ;  and  when,  by  what  act  or  acts  of  legislative  autho- 
rity, in  what  terms,  and  to  what  extent,  had  the  Custom  of 
Paris  [Coutume  de  Paris),  as  to  any  such  particular,  come 
to  be  so  derogated  from  in  Canada,  or  altered  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable  M. 
Fraser. — 2.  Such  contract  did  not,  according  to  the  law  of 
Canada  as  then  in  force,  either  operate  any  subdivision  of 
the  estate  or  property  [domaine)  thereby  granted,  between 
such  Seignior  and  any  Vassals  or  Censitaires  to  whom  he 
might  thereafter  make  sub-grants  en  fief  or  en  censive, — nor  im- 
port obligation  on  him  to  make  sub-grants  enjief  or  en  censive 
or  to  dispose  of  such  lands,  in  whole  or  part,  to  third  par- 
ties on  any  particular  terms, — nor  leave  him  less  free  than 
he  would  have  been  in  Frame,  under  the  Custom  of  Paris, 
[Coutume  de  Paris,)  at  the  time  of  its  introduction  into  Ca- 
nada, as  touching  the  alienation  of  such  lands,  in  whole  or 
part,  by  sale  or  otherwise,  as  he  should  see  fit. 

Answer  of  the  Court. — 2.  This  question  has  been  answered 
by  the  answers  to  the  questions  of  the  Attorney  General, 
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and  by  the  answers  to  the  questions  of  the  Seigniors  above 
named. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin-. 


Third  counter -question. — Can  any  contract,  or  any  clause 
of  any  contract,  not  being  in  itself  immoral,  [contra  bonos 
mores,)  nor  yet  prohibited  by  british  public  law,  as  the  same 
since  the  said  cession  of  Canada  has  prevailed  therein, 
which  may  have  been  freely  and  without  fraud  entered  into, 
touching  the  terms  of  any  alienation  whatsoever  of  any  of 
the  lands  enquired  of  in  the  preceding  questions, — be  held 
to  be  either  null  or  annullable,  or  in  law  liable  to  be  set 
aside,  or  at  all  altered  or  restricted,  as  between  the  parties 
thereto  ? — And  if  so, — how,  to  what  extent,  and  by  virtue  of 
what  law,  statutory  or  otherwise,  can  any  such  contract  or 
clause  be  so  held  ? 

Legal  Proposition  submitted  on  lehalf  of  the  Honorable  M. 
Fraser. — 3.  No  contract  or  clause  of  a  contract,  whatever, 
unless  in  itself  immoral,  [contra  bonos  mores,)  or  prohibited 
by  british  public  law,  as  the  same  since  the  said  cession  of 
Canada  has  prevailed  therein,  which  may  have  been  freely 
and  without  fraud  entered  into,  touching  the  terms  of  any 
alienation  whatsoever  of  any  of  the  lands  enquired  of  in  the 
preceding  questions, — can  be  held  to  be  either  null,  or  annul- 
lable, or  in  law  liable  to  be  set  aside  or  at  all  altered  or  res- 
tricted, as  between  the  parties  thereto. 

Ansicer  of  the  Court. — 3.  This  question  has  been  answered 
by  the  answers  to  the  questions  of  the  Attorney  General, 
and  by  the  answers  to  the  questions  of  the  Seigniors  above 
named. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin. 
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Fourth  counter-question. — Can  any  Commissioner  or  Com- 
missioners under  "  the  Seigniorial  Act  of  1854,"  lawfully 
treat  any  contract,  or  any  clause  of  any  contract,  such  as  is 
enquired  of  by  the  last  preceding  question,  as  being  null,  or 
assume  to  set  aside,  or  at  all  alter  or  restrict  the  same : — 
And  if  so,  in  what  cases,  and  to  what  extent,  may  such 
Commissioner  or  Commissioners  lawfully  so  do  ? 

Legal  Proposition,  submitted  on  behalf  of  the  Honorable  31. 
Fraser. — 4.  Such  Commissioner  or  Commissioners  may  not 
lawfully  treat  any  contract,  or  any  clause  of  any  contract, 
such  as  is  here  and  in  the  last  preceding  question  enquired 
of,  as  being  null,  or  assume  to  set  aside,  or  at  all  alter  or 
restrict  the  same. 

Ansiver  of  the  Court. — 4.  This  question  has  been  answered 
by  the  answers  to  the  questions  of  the  Attorney  General, 
and  by  the  answers  to  the  questions  of  the  Seigniors  above 
named. 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin,  Badgley. 

For  the  negative  : — Aylwin. 

VIII. 

COUNTER-QUESTIONS  OF  THE  SEIGNIORS. 


I>'    THE    INSTANCE 


Upon  the  counter-question  submitted  on  behalf  of  the  Hono- 
rable Jean  Roch  Rolland,  of  the  parish  of  Ste.  Marie  de 
Monnoir,  in  the  district  of  Montreal,  esquire,  Seignior 
and  proprietor  in  possession  of  the  fief  and  seigniory  of 
Monnoir,  in  the  said  district,  to  wit : 

Counter -question. — In  case  of  any  Seignior  having  a  banal 
mill  constructed  upon  a  non-navigable  stream,  where,  for 
the  due  working  of  such   mill,  it  is  required  to  dam  such 
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stream,  so  as  to  flood  lands  granted  to  other  parties,  which 
lands  such  Seignior  is  not  entitled  so  to  flood  unless  by  hia 
droit  de  banalite, — is  not  such  Seignior,  from  the  fact  that 
upon  the  loss  of  his  droit  de  banalite  he  can  be  compelled  to 
lower  or  even  remove  such  dam,  to  the  decrease,  if  not  to  the 
total  loss,  of  the  income  from  such  mill,  entitled  to  have  such 
decrease  or  loss  made  good  to  him  by  a  due  estimate  and 
proportionment,  in  terms  of  the  third  sub-section  of  the  sixth 
section  of  "the  Seigniorial  Act  of  1854,"  of  such  decrease 
or  loss,  as  entering  into  the  value  of  his  droit  de  banalite, 
whereof  he  is  to  be  deprived  by  the  said  Act  ? 

Legal  Proposition  submitted  on  behalf  of  the  Honorable  Jean 
Roch  RoUand. — Such  Seignior  is  entitled  to  have  such  de- 
crease or  loss  made  good  to  him,  by  a  due  estimate  and  ap- 
portionment 'vin  terms  of  the  third  sub-section  of  "  the  Sei- 
gniorial Act  of  1854,")  of  such  decjease  or  loss,  as  entering 
into  the  value  of  his  droit  de  banalite,  whereof  he  is  to  be 
deprived  by  the  said  Act. 

Answer  of  the  Court. — Seigniors  cannot  flood  the  lands 
granted  to  their  Tenants,  Censitaires,  in  virtue  of  banalite 
alone ;  if  they  possess  the  right  to  flood  those  lands,  it  can 
only  proceed  from  valid  titles,  the  effect  of  which  cannot  be 
changed  by  "  the  Seigniorial  Act  of  1854." 

For  the  affirmative  : — La  Fontaine,  Bowen,  Duval,  Caron, 
Day,  Smith,  Mondelet,  Meredith,  Short,  Morin,  Badgley 

For  the  negative  : — Aylwin. 
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SUMMARY 


OF    THE 


JUDGMENT  OF  THE  SPECIAL  COURT 

Held  under  authority  of  the  Seigniorial  Act  of  1854. 


I. 

SUMMARY  OF  THE  JUDGMENT  OF  THE  COURT  UPON  THE 
QUESTIONS  SUBMITTED  BY  THE  ATTORNEY  GENERAL. 

Gens  et  Rentes. 

1  &  2.  (1) — Under  the  Custom  of  Paris,  the  effect  of  the 
feudal  contract,  whether  by  subinfeudation,  or  accensement, 
was  to  devide  the  estate  between  the  Seignior  of  the  fief  or 
his  Subfeudatory  or  Tenant,  Censitaire,  in  such  manner  as  to 
retain,  in  the  former,  the  immediate  demesne,  dominium  di- 
rectum^ and  to  convey  the  useful  demesne,  dominium  utib . 
to  the  latter.  "  The  Subfeudatory  could  dispose  of  his  useful 
demesne,  dominium  utile,  and  convert  it  into  an  immediate 
demesne,  dominium  directum."  (*)  (2)  (V.  3  &  4,  §  3.) 

3  &  4. — §  1.  The  immediate  demesne  consisted  of  the 
duties  or  dues,  obligations  or  redevances,  to  which  the  Sub- 
feudatory or  Tenant,  Censitaire,  was  subjected  ;  the  useful 
demesne  consisted  of  the  produce  of  the  land  or  thing  sub- 
infeudated  or  accensee.  Previous  to  the  subinfeudation  or 
accenscment,  both  the  useful  and  immediate  demesnes 
were  united  in  full  demesne  in  the  Seignior.  (*)  §  2.  Woods 
and  waters  not  navigable  might  form  part  of  the  useful 
demesne.     (For   the    affirmative,  11,    for  the  negative,  1.) 


(1)  These  figures  correspond  with  the  numbers  of  the  Questions  and  Answers. 

(2)  *  This  indicates  that  the  proposition  was  adopted  unanimously. 
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§  3.  The  Sabfeudatory,  in  like  manner,  before  his  infeuda- 
tion  or  accenscment  had  the  full  demesne,  savins:  the  rights 
of  the  dominant  Seignior,  and  also  retained  an  immediate 
demesne  over  what  he  had  himself  infeudated  or  accense. 
(F.  11,  A.  1.) 

5. — Under  the  Custom  of  Paris,  the  Seignior  was  not 
obliged  to  alienate  his  lands  held  en  Jief,  but  when  he  did 
alienate  them,  subinfeudation  or  accensement  were  of  the 
essence  of  the  feudal  system,  according  to  the  51  article  of 
the  Custom  of  Paris.  (*) 

6. — The  6th  question,  "  was  it  necessary  to  render  sub- 
infeudation or  accensement  binding  in  Canada,"  presenting 
no  legal  point  for  decision,  this  Court  abstains  from  an 
answer  to  it.  (*) 

7. — The  intention  of  the  French  Kings  was  to  promote 
the  settlement  and  cultivation  of  the  lands  of  the  country  ; 
but  the  concession  of  lands  for  that  purpose  was  not  made 
obligatory  by  any  law  anterior  to  the  Arre't  of  the  6th  of  July, 
1711,  (F.  8,  A.  4.) 

8. — The  concession  of  lands  to  settlers  for  cultivation, 
was  rendered  oblig£tory  by  the  Arret  of  the  6th  of  July, 
1711.  (*) 

9. — Before  the  cession  of  the  country,  the  laws  obliged  the 
Seigniors  to  grant  (concede?')  their  lands,  on  demand,  at  a 
rent  charge,  (a  litre  dc  redcvamces),  and  this  obligation  limited 
the  exercise  of  the  rights  of  the  Seigniors  in  the  disposal  of 
their  lands.  (*) 

10. — §  1.  This  obligation  did  result  from  special  laws 
affecting  Canada,  particularly  the  Arret  of  the  6th  of  July, 
1711.  (*)  §  2.  The  obligation  to  concede  was  not  con- 
tained generally  in  the  grants  of  seigniories;  but  it  was 
stipulated  in  a  few  of  them.  (F.  8,  A.  4.)  §  4.  It  ex- 
tended to  every  seigniory,  without  regard  to  the  motives  of 
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the  grant,  but  might  be  controlled  by  a  special  derogation 
in  the  royal  grant  to  the  Seignior.  (*)  §  5.  The  Arret  of 
1711  applied  to  royal  grants  already  made  at  the  time  of  its 
promulgation,  as  well  as  to  those  made  subsequently.  (*) 

11  &  12. — The  laws  did  provide  means  for  compelling 
Seigniors  to  concede  their  lands  ;  the  Governors  and  Inten- 
dants  were  invested  with  tJie  necessary  powers  for  com- 
pelling them,  in  cases  where  they  refused,  and  upon  com- 
plaints to  that  effect,  according  to  the  dispositions  of  the 
Arret  of  the  6th  of  July,  1711,  of  that  of  the  15th  of  March, 
1732,  and  of  the  Declaration  of  the   17th  of  July,  1743.  (*) 

13. — §  1.  The  rates  of  the  concession  of  lands  #in  the 
seigniories  was  not  regulated  by  special  laws  nor  by  Cus- 
tom ;  (F.  10,  A.  2 )  §  2.  Nevertheless,  whenever  the 
Governor  and  Intendant  were  called  upon  to  concede  upon 
the  Seignior's  refusal,  the  Arret  of  1711  decided  that  the 
concession  should  be  made  "  upon  the  same  rights  as  im- 
posed upon  the  other  conceded  lands  in  the  same  sei- 
gniories." (*)  §  3.  The  grants  to  the  Seigniors  did  not 
regulate  the  act  of  concession,  except  in  four  of  those  which 
have  come  to  the  knowledge  of  the  Court.  (F.  10,  A.  2.) 
§  4.  Upon  the  question,  "  were  the  concessions  to  be  made 
at  an  annual  rent  charge  (a  titre  de  redevances  annuelles) 
only  ? "  the  Court  is  equally  divided.  (F.  6,  A.  6.)  It 
will  be  seen  further  on,  that  the  majority  of  the  Court  agreed 
to  this  proposition,  so  far  as  the  reservations  are  concerned, 
with  one  exception;  (No.  39,  §  1.  F.  7,  A.  5.)  this 
explains  the  reason  why  the  Court  did  not  adopt  it  here  in 
the  strongest  terms,  "  for  an  annual  rent  charge  only." 
§  5.  The  rate  of  dues  was  not  established  by  custom, 
except  in  the  case  of  a  concession  made  by  the  Governor 
and  the  Intendant.  (F.  10,  A.  2.) 

14. — The  dues  varied  in  amount  at  the  promulgation  of 
the  Arret  of  the  6th  of  July,  1711  ;  this  Arrtt  does  not 
establish  anv  fixed  rate  ;  the   dues   have   varied   since  the 
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promulgation  of  that  Arre't,   but  have  gradually  increased. 
(F.  10,  A.  2.) 

15.  The  ArrSt  of  the  6th  of  July,  1711,  does  not  establish 
any  fixed  rate,  except  in  case  of  the  refusal  of  the  Seignior 
to  concede.  (F.  If),  A.  2.) 

16.— §  1.  The  Arrit  of  the  6th  of  July,  1711,  the  ArrU  of 
the  15th  of  March,  1732,  and  the  Declaration  of  the  17th  of 
July,  1743,  were  in  force  at  the  time  of  the  cession  of  the 
Country  ;  (*)  §  2.  and  these  laws  were  generally  observed 
up  to  that  time.  (F.  11,  A.  1.) 

17. — §  1.  According  to  the  laws  of  the  Country,  the  pro- 
prietors of  fiefs  had  the  full  and  entire  property  in  their 
lands,  before  they  had  conceded  them.  (F.  11,  A.  1.)  §  2. 
That  is  to  say,  that  the  useful  and  full  demesnes  were  united 
in  them.  (F.  11,  A.  1.)  §  3.  The  Arrit  of  1711  required 
Seigniors  to  concede  without  exacting  a  money  price  for 
the  concession  {denier s  d? entree).  The  Arret  of  1732  prohi- 
bited the  sale  of  wild  lands  (terres  en  bois  debout),  under  the 
penalty  of  nullity.  (*)  §  4.  The  Seigniors  were  required  to 
concede  at  a  rent  charge.  (F.  11,  A.  1.)  §  5.  The  prohibi- 
tion to  exact  a  money  price  applied  only  to  uncleared  lands 
(terres  non  defrichecs.)  (*) 

18,  19  &  20. — §  1.  In  so  far  as  those  laws  had  relation 
to  the  tenure,  and  regulated  the  essence  of  the  contract,  they 
were  laws  of  public  policy,  (d'ordrc  public.)  (F.  7,  A.  5.) 
§  2.  Taking  them  in  that  sense,  individuals  could  not  con- 
travene them.  (F.  8,  A.  4.)  §  3.  Contracts,  in  contravention 
of  those  laws,  in  so  far  as  they  were  thus  of  public  policy, 
were  not  binding,  but  were  null,  (pleno  jure,)  (F.  8,  A.  4.) 

21. — Those  laws  were  in  force  at  the  passing  of  the  Sei- 
gniorial Act  of  1854.  (F.  9,  A.  3.) 

22. — Upon  the  question,  "  since  the  cession,  did  there 
exist  a  tribunal  competent  to  exercise  the  power  conferred 
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on  the  Governor  and  Intendant  by  the  Arret  of  the  Gth  of 
July,  1711,  relating  to  the  concession  of  seigniorial  lands,  " 
the  Court  is  equally  divided.  (F.  6,  A.  G.) 

23. — All  the  judiciary  powers,  exercised  by  the  Inten- 
dant in  civil  matters,  before  the  cession  of  the  Country,  have 
devolved  upon  the  civil  tribunals  of  the  Province.  (*) 

24. — These  same  tribunals  were  competent  to  declare  the 
nullity  of  contracts  made  between  private  individuals  in 
contravention  to  the  laws  above  mentioned.  (F.  11,  A.  1.) 

25. — The  Tenants  (Ce?isitaire$)  to  whom  concessions  have 
been  made,  since  the  cession,  at  higher  rates  than  those 
which  were  customary  before  that  time,  have  no  right  to  be 
releived  from  the  excess  of  those  dues.  (F.  11,  A.  1.) 

Navigable  Rivers. 

26. — Seigniors  had  no  other  rights  over  navigable  river? 
than  those  specially  conveyed  to  them  by  their  grants,  pro- 
vided these  rights  were  not  inconsistent  with  the  public  use 
of  the  water  of  those  rivers,  which  is  inalienable  and  im- 
prescriptible. (F.  11,  A.  1.) 

27. — §  1.  In  seigniories,  bounded  by  a  navigable  river, 
Seigniors  could  lawfully  reserve  to  themselves  the  right  of 
fishing  therein,  or  impose  dues  on  their  Tenants  {Censitaires) 
for  the  exercise  of  that  right,  when  the  right  of  fishing  in  the 
same  had  been  granted  to  them  ;  but  they  could  not  make 
the  reservation,  or  impose  the  dues,  without  grant  and  a* 
Seigniors  only.  (F.  11,  A.  1.) 

§  2.  Where  the  right  of  fishing  in  navigable  rivers  was 
granted  to  Seigniors,  the  Tenants  {Censitaires)  could  not 
have  that  right  without  special  concession.  (F.  11,  A.  1.) 

§  3.  The  rights  of  Seigniors  in  tidal  navigable  rivers  over 
the  space  of  ground  covered  and  uncovered  by  the  tide,  are 
derived  from  special  grant,  and  without  that  extend  to  high 
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water  mark  only  ;  in  navigable  rivers  not  subject  to  the 
tidal  flow,  the  rights  of  Seigniors  extended  to  the  water  line, 
saving  all  legal  servitudes,  and  without  prejudice  to  the 
special  grants  in  navigable  rivers  above  mentioned.  (F.  II, 
A.   1.) 

§  4.  The  mutation  of  beaches,  between  high  and  low 
water  mark,  on  the  river  St,  Lawrence,  or  in  other  navi- 
gable rivers,  held  by  Seigniors  by  virtue  of  grants,  as  afore- 
said, and  conceded  by  them,  entitles  Seigniors  to  the  mu- 
tation fine  (tods  et  rentes)  in  the  same  cases  in  which  it 
would  have  accrued  in  other  sales.  (F.  11,  A.  1.) 

Son-Navigable  Rivers. 

28. — §  1.  By  the  grant  of  the  fief  to  the  Seignior,  he 
became  proprietor  of  the  non-navigable  rivers,  rivulets  and 
other  running  waters,  which  passed  through  or  were  wholly 
or  in  part  within  the  fief ;  the  same  principle  applied  to  the 
property  in  such  rivers  and  rivulets  to  the  middle  of  the 
stream.  It  is  also  in  virtue  of  the  same  grant,  that  he 
became  proprietor  of  non-navigable  lakes  as  well  as  of 
ponds.  (F.  10,  A.  2.) 

§  2.  He  was  thus  proprietor  of  these  waters  in  manner 
aforesaid,  as  belonging  to  and  forming  a  portion  of  the  fief  ; 
unless  they  were  excluded  by  the  grant ;  subject  nevertheless 
to  legal  servitudes.  (F.  10,  A.  2.) 

29. — §  1.  At  the  cession  of  the  Country,  the  Seigniors 
of  Canada  were  lawful  proprietors  of  these  non-navigable 
et  non-floatable  waters,  in  whole  or  to  the  middle  of  th^ 
stream,  as  the  case  might  be,  on  the  whole  of  their  uncon- 
ceded  lands,  and  might  make  use  of  thern  for  industrial  or 
other  purposes,  to  the  exclusion  of  all  other  persons.  (F.  11. 
A.   1.) 

§  2.  The  Subfeudatory  or  Tenant,  Ccnsitaire,  by  the  sub- 
infeudation or  accensement  became  in  the  same  manner  pro- 
prietor in  whole   or  to  the  middle  of  the  stream,  according 
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to  the  several  cases  mentioned  of  these  non-navigabie  and 
non-floatable  waters,  which  passed  through  or  which  border- 
ed the  conceded  land,  unless  they  were  excluded  by  the 
title  ;  the  grantee  (concessionnaire)  becoming  proprietor  of 
them,  was  also  subjected  to  legal  servitudes,  (F.  9,  A.  3.}-- 
**  Nevertheless  the  general  reservations  of  the  waters  which 
the  Seigniors  might  have  made,  are  declared  to  be  null  ;■ 
[V.  No,  39,  §  3,  art.  4,  p.  7,  c.  5,)  from  which  we  must 
understand  by  these  words,  "  unless  they  were  excluded 
by  the  title,"  that  they  meant  the  exclusion  of  the  soil 
or  land  as  well  as  the  exclusion  of  the  waters." 

30. — The  right  of  property  in  rivers  was  not  a  right  of 
yustitice  {droit  de  justice^  it  resulted  from  the  conveyance  of 
and  followed  the  estate  granted  ;  when  the  estate  was  con- 
veyed in  seigniory,  the  right  resulted  from  the  general  laws 
of  property  in  force  in  the  Country,  and  not  from  the  text  of 
the  Custom  of  Paris,  nor  from  any  law  specially  promul- 
gated for  Canada.     (F„  10,  A.  2.) 

31, — It  was  not  aright  oijustitice  {droit  de  justice  J)  (F.  11, 
A.  1.) 

32. — §  1,  The  property  of  Seigniors  in  non-navigable  and. 
non-floatable  waters,  was  susceptible  of  division  into  the 
immediate  demesne  and  the  useful  demesne  like  the  pro- 
perty in  the  soil.     (F,  11,  A,  1.) 

§  2.  The  concession  operating  this  division,  conveyed  to 
the  Tenant  {Censitaire)  the  possession  and  enjoyment  of 
those  waters  which  were  within  the  limits  of  the  concession. 
F,  11,  A.  1.) 

37  and  38. — There  has  been  no  established  jurisprudence 
in  Lower  Canada,  since  the  cession  of  the  Country,  in  re- 
lation to  the  rights  in  the  waters  which  pass  through  or  bor- 
der upon  their  lands-  (*) 
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Right  of  Baoalile. 

S3. — §  1.  At  the  passing  of  the  Seigniorial  Act  of  1854, 
the  Seigniors  in  Canada,  who  had  erected  grist  mills  (moulins 
dfarine,)  had  the  right  of  preventing  all  others  from  build- 
ing such  mills  within  the  extent  of  their  banalite.  (F.  11, 
A.  1,) 

§  2.  They  had  also  the  right  of  demanding  the  demoli- 
tion of  all  mills  of  that  kind  built  within  their  tensive  by 
other  persons.  (F.  11,  A,  1.) 

At  this  part  of  the  subject,  the  Court  has  not  been  asked 
if  the  suppression  of  the  rights  mentioned  in  the  two  pre 
<?eding  §  should  be  a  reason  for  indemnifying  the  Seignior, 
but  in  relation  to  prohibitions  the  Court  has  stated  elsewhere  : 
(41,  §  1  and  2.)  "  The  disappearance  of  prohibitions  made 
for  the  protection  of  other  legitimate  seigniorial  rights,  al- 
though legal,  does  not  give  rise  to  any  indemnity,  because 
those  prohibitions  were  only  accessory  to  a  principal  right 
for  which  the  Seignior  has  indemnity. 

34. — §  1.  These  rights  extended  to  all  seigniories.  (F. 
*0,  A.  2.) 

§  2.  The  Seigniors  could  not  demand  the  demolition  of 
grist  mills  built  upon  lands  whose  tenure  had  been  commut- 
ed into  that  of  franc-all 'eu  roturier,  or  that  of  free  and  com- 
mon soccage,  within  the  limits  of  their  respective  fiefs. 
(F.  11,   A.  1.) 

35. — These  rights  did  not  extent  to  other  than  grist  mills. 
nor  to  any  works  (asines)    of  any    kind  ;  they    are    comp >s 
hended  in    and   form  part  of  the  law  of  banalite,  and  have 
their  origin  in  the  civil  laws  of  France  on  the  subject.  (F.  11, 
A.  1.) 

36. — §  1.  The  right  of  banalite,  as  established  in  the 
Country,  obliged  Seigniors  to  build  banal  mills,  and  Te- 
nants (Censitaires)   to   bring   their   grain  to  the  mill  to 
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ground,  which  was  necessary  for  the  sustenance  of  their 
families,  whether  the  grain  was  raised  or  brought  within  the 
extent  of  the  banalite  and  ground  for  that  purpose.  (F.  11, 
A.  1.) 

§  2.  This  right,  which  was  conventional  in  the  origin,  was 
afterwards  rendered  general  and  obligatory  upon  all  Sei- 
gniors and  Tenants  (Censitaires.)     (F.  11,  A.  1.) 

§  3.  The  Arret  of  the  4th  of  June,  1686,  was  the  first  law 
which  rendered  banalite  general  and  obligatory  upon  Sei- 
gniors and  Tenants.     (F.  11,  A.  1.) 

§  4.  In  this  Country  banalite  was  feudal  as  being  attach- 
ed to  a  fief.  (F.  11,  A.  l.j 

§  5.  Banalite  was  only  conventional  under  the  Custom 
of  Paris.  (*) 

§  6.  Seigniors,  who  had  no  mills  built  at  the  passing  of 
the  Seigniorial  Act  of  1854,  have  no  right,  under  the  pro- 
visions of  the  said  Act,  to  any  indemnity  for  banalite.  (*) 

Nos.  37  and  38  are  given  above, 

Reservations. 

39. — §  1 .  The  obligation  to  concede  at  a  rent  charge,  («  Hire 
de  redevances)  imposed  upon  Seigniors,  must  be  understood 
as  being  exclusive  of  all  reserves  which  cannot  be  compre- 
hend within  the  term  dues  (redevances),  and  which  were 
not  otherwise  rendered  legal.  (F.  7,  A.  5.) 

§  2.  All  reserves  must  be  held  to  b^  legal,  the  object  of 
which  was  the  obligation  upon  the  Tenant  (Cenntaire)  to 
allow  the  accomplishment  by  the  Seignior,  on  his  part,  of 
of  the  obligations  of  that  nature  stipulated  by  the  King  in 
the  grant  of  the  fief.  (F.  11,  A.  1.) 

§  3.  The  following  reservations  or  other  analogous  to 
them,   were   illegal,   and   do    not  give   to  the   Seignior   a 
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right  to  any  indemnity  by  reason  of  their  suppression  :  Art.  1. 
A  reservation  of  firewood  for  the  use  of  the  Seignior  ;  Art. 
3.  A  reservation  of  all  marketable  timber ;  Art.  3.  A  reser- 
vation of  all  mines,  quarries,  sand,  stone  and  other  materials 
of  the  same  kind ;  Art.  4.  A  reservation  of  all  rivers, 
rivulets  and  streams  for  all  kinds  of  mills,  works  and  manu- 
factures ;  Art.  5.  A  reservation  of  the  right  of  diverting  and 
directing  the  course  of  stream  and  of  intersecting  lands  by 
channels  for  that  purpose  ;  Art.  6.  A  reservation  of  the  right 
of  taking  the  land  requisite  for  the  building  of  any  kind  of 
mills  or  manufactures,  with  or  without  indemnity.  (F.  7, 
A.  5.) 

§  4.  A  reservation  of  indemnity  for  the  value  of  the  lands 
of  the  Censitaires  required  for  the  construction  of  railroads, 
is  also  illegal  and  gives  no  right  to  indemnity.  (F.  9,  A.  3.) 

§  5.  Reservation  of  the  right  of  changing  the  place  and 
time  of  payment  of  the  cens  et  rentes  and  other  seigniorial 
dues,  the  Seigniors  might  make  the  reservation,  provided 
the  place  newly  indicated  was  within  the  limits  of  the  sei- 
gniory. (*) 

§  6.  The  reservation  of  timber  for  the  construction  of 
churches  without  indemnity,  and  the  reservation  of  the  right 
of  fishing  and  hunting  on  the  lands  conceded,  are  illegal, 
and  give  no  right  to  indemnity.   (F.  8,  A.  4.) 

§  7.  The  question  being  put :  "  is  the  reservation  of 
timber  for  the  building  of  the  manor  house  and  mills  without 
indemnity,  legal,  and  does  it  give  to  the  Seignior  a  right  to 
an  indemnity  for  its  suppression  ?  "  the  Court  is  equally 
divided.  (F.  6,  A.  6.)— But  it  is  stated  at  §  1  :  "  All  reser- 
vations which  cannot  be  comprehended  within  the  term 
dues  (redevances)  are  illegal." 

40. — The  40th  question  is  too  general,  the  Court  does  not 
answer  it. 
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Prohibitions. 

41. — §  1.  When  prohibitions  were  made  for  the  protection 
of  other  legal  seigniorial  rights,  they  might  be  legal.  (F.  11, 
A.  1.) 

§  2.  But  their  disappearance,  by  virtue  of  the  Seigni- 
orial Act  of  1854,  does  not  give  rise  to  any  indemnity, 
because  they  were  only  accessory  to  a  principal  right  for 
which  the  Seignior  has  indemnity.  (*) — Can  this  rule  of  law 
apply  to  the  legal  prohibition  to  build  flour  mills,  which  is 
one  of  the  accessories  of  the  right  of  banalite  ? 

§  3.  The  following  were  nevertheless  illegal  and  do  not 
give  rise  to  any  indemnity  ;  Art.  1.  The  prohibition  to  build 
any  kind  of  mills,  manufactures  or  other  works,  (usines) 
moved  by  water,  wind  or  steam.  (F.  9,  A.  3.) ;  Art.  2.  The 
prohibition  to  sell  marketable  timber,  to  make  deals,  to 
grind  grain  not  subject  to  banalite,  grown  beyond  the  censive 
and  intended  for  market.  (F.  9,  A.  3.)  ;  Art.  3.  The  prohibi- 
tion to  use  streams  passing  over  or  bordering  upon  the  lands 
of  the  Ccnsitaires  to  propel  mills,  manufactures  or  other 
works  {usines.)  (F.  9,  A.  3.) 

Personal    labor  (corvees.) 

42. — The  covenants  contained  in  some  deeds  of  conces- 
sion, imposing  personal  days'  labor  (journees  de  corvees) 
upon  the  Tenants  (Censitaires),  for  the  advantage  of  the 
Seigniors,  are  legal  and  give  rise  to  indemnity.  (F.  11,  A.  1.) 

Lods  et  Vends. 

43. — At  the  time  of  the  passing  of  the  Seigniorial  Act, 
the  Seigniors  subject  to  its  operation  could  not  lawfully 
demand  the  mutation  fine  (droits  de  lods  et  venles)  upon  the 
exchange,  without  soulte  of  lands  within  their  seigniory  for 
others  held  in  franc-alleu  roturier  or  in  free  and  common 
soccage  beyond  their  seigniory.  (*) 
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Rights  of  the  Crown. 

44. — The  rights  of  the  Crown,  the  value  of  which  is  to  be 
deducted  in  the  schedule  to  be  made  under  the  Seigniorial 
Act  of  1854,  from  the  price  to  be  paid  by  the  Tenants  (Cen- 
sitaires)  to  the  Seigniors  for  the  redemption  of  the  seigniorial 
dues,  are  those  of  quint  and  relief  in  the  cases  under  which 
they  were  due  under  the  Custom  of  Paris,  unless  the  lucra- 
tive rights  of  the  Crown,  to  be  deducted,  should  have  be«n 
otherwise  regulated  by  the  particular  grant  of  each  seigniory, 
to  which  reference  must  be  had  ;  but  it  is  the  duty  of  this 
Court  to  observe  that  it  has  not  come  to  the  knowledge  of 
this  Court  that  the  Crown  has  ever  exercised  the  right  of 
relief,  except  that  due  under  the  Custom  of  Vexin-le-Fran- 
egais,  included  within  that  of  Paris,  by  which  some  grants 
en  fief  are  governed.  (F.  8,  A.  4.) 

45  — Whenever,  by  the  abolition,  under  the  Seigniorial 
Act,  of  the  obligation  to  subinfeudate  the  lands,  an  addi- 
tional value  may  be  given  by  it  to  the  unconceded  lands, 
that  value  must  be  ascertained  and  inserted  in  the  schedules 
in  deduction  of  the  price  of  redemption.  (F.  11,  A.  1.) 

11  if] his  to  be  valued. 

45. — The  rights,  dues,  duties  and  reservations,  the  lega- 
lity whereof  is  acknowledged,  and  which  are  appreciable 
in  money,  should  be  valued  in  making  up  the  whole  price 
of  redemption  of  the  seigniorial  rights.  (*) 

II. 

SUMMARY  OF  THE  JUDGMENT  OF  THE  COURT  UPON  THE 
COUNTER— QUESTIONS  SUBMITTED  BY  THE  HONORABLE 
PANGMAN. 

1.  (f) — §  1.  At  the  period  of  the  introduction  of  the  Cus- 
tom of  Paris  into  Canada,  the  legal  effect  of  the  contract 
whereby  a  person,  holding  lands  en  franc-alleu  noble,  granted 

(t)  This  figure  corresponds  with  the  numbers  of  tho  questions   and   answers  ;  the 

numbers  followed  by are  those  to  which  there  is  no  answer,    tho  point    under 

consideration  being  comprised  in  the  preceding  decisions,  &c,  &o. 
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therefrom  a  part  en  Jief or  en  censive,  was  to  devide  the  pro- 
perty into  a  domaine  direct  and  into  a  domaine  utile.  (*) 

§  2.  Under  the  law  of  that  Custom,  the  noble  alleulicr 
was  under  no  obligation  to  alienate  the  said  lands.  (*) 

c>  ^  A  *> 

G. — The  concession  en  fief,  neither  before  nor  after  the  en- 
registration  of  the  two  Arrets  of  1711  and  of  1732,  dit  not 
operate  a  division  of  the  estate  between  Seignior  and  Vas- 
sal or  Tenant  {Gensitaires\  of  what  might  be  afterwards 
subgranted  :  but  the  division  was  effected  by  the  subsequent 
deed  of  subinfeudation  or  accensement. 

9.  §  1  and  2.  The  ArrSt  of  1732  did  not  make  any  dis- 
tinction between  the  sale  of  wild  lands  {terres  en  bois  debont) 
by  a  proprietor  holding  en  fief  ',  en  censive  or  enfranc-alleu.  (*) 

10. — According  to  the  Arret  of  1732,  the  penalty  of  nul- 
lity was  attached  to  the  sale  of  wild  lands  [lerres  en  bois 
debont),  held  either  en  fief  or  en  censive  or  en  franc-alien,  even 
if  the  prohibition  had  not  been  specially  imposed  by  the 
Crown  in  the  original  grant.  (*) 


11 12. 


13. — §  1.  Seigniors  wild  have  the  right  to  invoke,  for  all 
legal  purposes,  before  the  Commissioners  acting  in  virtue 
of  the  Seigniorial  Act,  whether  in  the  first  resort  or  in  the 
revision  of  the  schedules,  as  well  as  before  the  experts,  and 
before  Courts  of  law,  having  jurisdiction  over  and  cogni- 
zance of  the  matter  [saisies  du,  sttjel),  the  terms  of  the  origi- 
nal grant  by  which  they  hold  their  seigniories,  whether  the 
grants  have  proceeded  from  the  Crown  of  France  or  from 
the  British  Crown.  (*) 

§  2.  With  reference  to  the  tenor  of  the  avcux  ct  dcnombre- 
ments,  and  of  the  acts  of  fealty  and  homage  and  of  the 
Crown    acquittances   for  quint    and   other  dues  granted  to 
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them  or  their  predecessors  {aiiteurs),  the  same  legal  effect 
must  be  given  to  them  in  relation  to  the  obligation  of  the 
Seigniors  to  the  Crown,  according  to  the  circumstances  of 
each  case  ;  but  they  cannot  affect  the  relative  position  of 
Seigniors  and  Tenants  (Censitaires),  because  the  aveux  et 
denombrements,  acts  of  fealty  and  homage,  and  acquittances 
of  dues,  only  have  legal  effect  between  the  dominant  Sei- 
gnior and  the  Vassal,  as  executed  between  them,  and  do 
not  affect  others  not  parties  to  them.   (*) 

§  3.  The  character  and  terms  of  the  possession  and  en- 
joyment of  any  rights,  either  between  the  Seigniors  and  the 
Crown,  or  the  Seigniors  and  any  Tenants  (Censitaires),  in 
so  far  as  that  possession  may  have  a  known  legal  effect, 
with  a  view  to  the  seigniorial  law  and  the  present  decisions 
of  this  Court  in  particular,  may  also  be  taken  into  conside- 
ration. (*) 

§  4.  The  Commissioners  may  order  the  adduction  of  any 
evidence  which  they  may  require  to  enable  them  to  judge 
correctly  in  all  cases.  This  Court  cannot  be  called  upon 
to  lay  down  in  its  decision  all  the  rules  applicable  to  the 
admissibility  and  appreciation  of  evidence  :  the  application 
of  the  rules  enunciated  in  this  answer  are  subject  neverthe- 
less, in  all  cases,  to  the  observance  of  the  decisions  of  this 
Court.  (*) 

III. 

SUMMARY  OF  THE    JUDGMENT  OF  THE    COURT  UPON  THE  COUN- 
TER—QUESTIONS OF  SIR  EDMUND   FILMER  ET  AL. 


■     •  ••••••  4t  . 


»      «     •     •     « 


4. — The  introduction  of  the  criminal  laws  of  England  into 
Canada,  since  the  cession  of  the  Country,  has  not  had  the 
effect  of  abrogating  the  penal  enactments  of  1711  and  1732  ; 
those  in  question  were  merely  of  a  civil  nature.     (*) 
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6. — These  Arrets  have  not  fallen  into  desuetude.  (F.  9, 
A.  3.) 

7. — These  Arrets  have  not  been  repealed  by  the  Imperial 
Act,  3  Geo.  IV,  cap.  19,  (commonly  called  the  Canada 
Trade  Act,)  nor  by  the  Imperial  Act,  6  Geo.  IV,  cap.  59. 
(commonly  called  the  Tenures  Act.)     (F.  10,  A.  2.) 


IV. 


SUMMARY  OF  THE  JUDGMENT  OF  THE  COURT  UPON  THE  COUN- 
TER-QUESTIONS OF  DAME  MARIE  LOUISE  CHARTIER  DE  LOT— 
EINIERE,  MRS.   HARWOOD. 

1.  §  1. — The  Acts  of  the  Imperial  Parliament,  commonly 
called  the  Trade  Act  and  the  Tenures  Act  of  Canada,  have 
effected  changes  in  seigniories  for  which  a  commutation  of 
tenure  has  been  obtained  under  their  provisions,  with  refe- 
rence to  the  portions  of  these  seigniories  not  conceded  at  the 
time  of  the  commutation.     (F.  11,  A.  1.) 

§  2. — These  portions  were  by  the  commutation  subjected 
So  the  tenure  of  free  and  common  soccage,  and  relieved  from 
rights  and  dues  to  the  Crown,  and  generally  withdrawn  front 
seigniorial  laws  and  obligations.     (F.  10,  A.  2.) 

§  3. — At  the  time  of  the  commutation,  Tenants  [Censi- 
taires)  and  the  Seigniors,  on  their  part,  continued  to  be  sub- 
ject to  their  obligations  towards  their  Tenants  (Censitairesj 
although  the  Seigniors  had  obtained  a  regrant  of  the  entire 
seigniory  under  the  tenure  of  free  and  common  soccage.     (*) 

§  4. — The  laws  which  regulate  the  relations  between  the 
Seigniors  and  the  Tenants  (Censitaires),  apply  equally  to  the 
case  where  a  commutation  has  been  demanded  by  the  Sei- 
gnior, in  virtue  of  the  Imperial  Acts,  but  not  obtained  at  the 
passing  of  the  Seigniorial  Act  of  1854.     (F.  11,  A.  1.) 


141a 

§  5.  They  apply  also  to  the  case  when  a  commutation 
lias  not  been  demanded  by  the  Seignior,  under  the  provi- 
sions of  the  Imperial  Acts.     (F.  11,  A.  1.) 

2.  A  contract  or  a  clause  of  a  contract,  touching  the  terms 
of  any  alienation  of  lands,  which  might  be  contrary  to  the 
laws  of  Canada,  although  not  in  itself  immoral  or  prohibited 
by  british  public  law,  can  be  held  to  be  null  or  annullable, 
(F.  11,  A.  1.) 

3.  The  Commissioners  may  not  lawfully  assume  to  treat 
any  contract  touching  the  terms  of  alienation  of  any  lands, 
unless  such  nullity  has  been  pronounced  by  the  judgment  of 
a  Court  of  competent  jurisdiction,  or  such  contract,  or  such 
clause  oi  a  contract  has  been  declared  illegal  by  the  Special 
Court.  (*) 

4.  In  any  fief  or  seigniory,  for  which  it  was  possible  to  de- 
mand a  commutation  in  virtue  of  the  Imperial  Acts  above 
mentioned,  the  Commissioners  have  a  right  to  enforce  the 
Seigniorial  Act  of  1854,  even  if  the  Seignior  or  the  Tenant 
{Censitaire)  should  elect  to  maintain  the  application  of  the 
provision  of  the  Imperial  Acts.     (F.  8,  A.  3.) 

Judge  Day  abstains  from  pronouncing  on  this  question. 


The  judgment  upon  the  counter-questions  of  Dame  Marie 
Charlotte  Chartier  De  Lotbiniere,  (Mrs.  Bingham,)  is  con- 
tained in  the  preceding  answers. 

VI. 

SUMMARY  OF  THE    JUDGMENT   OF  THE  COURT  UPON  THE  COUN- 
TER-QUESTIONS OF  THE  HONORABLE  MALCOLM  FRASER. 

1. — Grants  in  fief  in  this  Country,  made  by  the  British 
Crown,  from  the  cession  to  the  passing  of  the  Seigniorial 
Act  of  1854,  are  subject  to  the  same  laws  as  the  other  grants 


142  a 

made  under  the  same  tenure,  unless  the  grant  contains  cer- 
tain special  dispositions  by  which  a  derogation  in  certain 
respects  shall  be  established.     (F.  9,  A.  3.) 

VII. 

SUMMARY  OF  THE    JUDGMENT  OF  THE  COURT  UPON  THE    COUN- 
TER-QUESTIONS OF  THE  HONORABLE  JEAN  ROCH    RQLLAND. 

Seigniors  cannot  flood  the  lands  granted  to  their  Tenants 
(Censitaires,)  in  virtue  of  their  right  of  banulite  ;  if  they  possess 
the  right,  it  commonly  proceed  from  valid  titles,  the  effect 
of  which  cannot  be  changed  by  the  Seigniorial  Act  of  1854. 
(F.  11,  A.  1.) 

VIII. 

The  result  of  this  judgment  is  :  lo  That  since  the  Arret 
of  1711,  the  Seigniors  were  obliged  to  concede  their  lands  ; 
2d  that  they  were  bound  to  concede  them  at  a  rent  charge, 
(a  titre  de  rede  varices)  ;  3o  that  neither  the  law  nor  custom 
had  fixed  the  rates  of  rem  et  rent/  st  except  in  the  case  of  a. 
concession  by  the  Governor  and  the  Inlendant  upon  the  Sei- 
gnior's refusal  ;  4o  that  the  cens  et  rentes  should  be  main- 
tained in  conformity  with  the  stipulations  contained  in  the 
deeds  of  concession  ;  5o  that  the  Seigniors  had  no  right  in 
the  navigable  rivers,  unless  they  held  such  right  by  virtue 
of  a  special  title  ;  6o  that,  when  they  had  such  a  title, 
they  might  subinfeudate  or  accense  those  rights"  at  a  rent 
charge  (a  titre  de  redevances)  ;  7o  that  the  non-navigable 
rivers  form  part  of  the  private  demesne  and  follow  the  pro- 
perly, no  matter  into  whose  hands  it  may  pass  ;  8o  that, 
the  non-navigable  rivers,  upon  conceded  lands,  belong  to 
the  Tenants  (Censitaires),  and,  in  such  a  case,  any  reserva- 
tion which  might  be  made  of  them  would  be  illegal ;  9o  that, 
since  the  ArrcH  of  1G8G,  banalite  was  legal  and  universal  in 
Canada,  and  consisted,  on  the  part  of  the  Seigniors,  of  the 
obligation  to  build  mills,  and  on  that  of  the  Tenants  (Cen- 
sitaires)  to  bring  the  grain,  for  the  use   of  their  families,  to 
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be  ground  in  them  ;  lOo  that  the  rights  to  prevent  the  buil- 
ding flour  mills,  was  an  accessory    of  the   right   oibanaliti 
which   it    was   intended   to   protect;   Ho  thai    such  prohi- 
bition does  not   give   a  right  of  indemnity,  if  the  principal 
due    [droit  principal)  be  paid  ;   12o    that   all    the   charges, 
reservations  and  prohibitions,  which  cannot   be    comprised 
within    the    meaning  of  the    word    "  dues "    (redevances), 
and  which  would  have  the  effect  of  retaining  a  portion  of  the 
useful  demesne,  are  null   and   illegal  ;   13o  that   the  impo- 
sition of  personal  days    labor,  (journees  de   corvee)  is  legal  ; 
lo  that    it  is  requisite  to  ascertain  the  increase  in  the  value 
of  unconceded   lands  given    to   the    Seigniors     in    franc- 
alleu  ;  15o    that    the    Imperial   Acts,  commonly  called  the 
Canada  Trade  Act  and  the  Tenures    Act,  do  not  impose 
any  limit  upon  the  working  of  the    Seigniorial  Act    of  1854  ; 
16o  that  those  seigniories  which  were  conceded  both  before 
and  since  the  conquest,  are  equally  subject  to  the  enactment 
of  this  law,  except    in    the   case   where    unconceded    lands 
have  been  duly  converted  into   free    and  common  soccage  ; 
17  that  the  parties  interested   will   be    allowed   to  produce 
every  kind  of  legal  evidence,  in  support  of  their  pretentions, 
before  the  Commissioners.  (1) 


(1)  It  is  necessary  to  inform  the  reader  that  this  summary  which  commences  at 
pisje  126,  loes  not  form  p.irt  of  the  judgment  :  it  is  an  analyst?  got  up  for  the  purpose 
of  facilitating  the  study  of  the  subject. 
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OPINION 


OF    THE 


HONORABLE  E.  BOWEM, 

CHIEF  JUSTICE  OF  THE  SUPERIOR  COURT 

FOR  LOWER  CANADA. 


The  course  usually  observed  in  Courts  of  Justice  when 
rendering  judgment  as  between  party  and  party,  is,  I  admit, 
that  the  Judges  state  their  reasons  seriatim  in  support  of  or 
against  it,  as  the  case  may  happen,  before  the  judgment  is 
delivered,  but  I  believe  our  reasons,  where  there  is  a  dissent 
on  the  part  of  any  Judge,  in  the  present  instance  would  be 
much  better  understood  were  the  subject  matter  laid  open 
by  the  previous  reading  of  the  numerous  Questions  sub- 
mitted with  the  several  Answers  adopted  by  the  majority  of 
the  Judges  ;  but  being  over  ruled  in  this  respect,  I  acquiesce, 
as  I  am  bound  to  do,  in  the  present  mode  of  proceeding. 

After  studying  attentively  the  several  Factums  so  ably 
drawn,  as  well  by  the  Counsel  for  the  Crown  as  by  the 
learned  Advocates  for  the  Seigniors,  and  upon  which  much 
pains  and  great  labor  have  necessarily  been  bestowed  ; 
and  considering  the  very  elaborate  and  profound  exposition* 
u  historiques "  and  "  legales,"  delivered  by  the  learned 
President  on  the  subject  matter  of  the  deliberations  had  by 
tlie  Judges,  as  well  upon  the  several  Questions  submitted  to 
them  by  the  Attorney  General,  under  the  provisions  of  the 
Canada  Tenures  Act  of  1854,  18  Vict.  cap.  3,  as  of  the 
Counter-Questions  by  several  proprietors  of  seigniories  in 
Lower  Canada,  it  cannot  be  fitting  or  expedient  that  each 
<if  the  Judges  now  present  should  repeat  the  reasons  and 
grounds  for  the  opinions  and  answers  given  to  the  Ques- 
tions and  Counter-Questions    so  submitted  ;  unless,  in  so 
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far  as  they  are  necessarily  involved  in  the  discussion  of 
those  parts  of  the  subjects  under  consideration,  on  which  a 
difference  of  opinion  may  happen  to  be  entertained,  from 
that  held  by  the  majority  of  the  Judges,  for  in  such  case  it 
is  highly  proper  that  the  parties  whose  interests  may  be 
affected  by  such  answers  and  decisions  should  be  made 
acquainted  with  the  individual  reasons  of  dissent ;  I  will 
therefore  proceed  to  state,  in  the  fewest  terms  possible,  my 
reasons  of  dissent  upon  the  very  few  points  in  relation  to 
which  I  feel  constrained  to  differ  at  all  from  the  majority  of 
my  colleagues. 

It  may  be  well  to  observe  here,  that  our  answers,  strictly 
speaking,  cannot  be  called  the  judgment  of  a  Court  of 
Justice,  for  the  proceedings  bear  rather  the  character  of 
legislative  proceedings  or  of  a  declaratory  act  intended 
to  guide  and  assist  the  Commissioners  in  settling  the  in- 
demnity to  be  awarded  to  the  proprietors  of  seigniories  in 
Lower  Canada,  coming  under  the  operation  of  the  Tenures 
Act,  than  as  the  judgment  of  a  Court  of  Justice. 

The  Crown  Officers  have  classed  the  matters  for  our 
opinions  principally  under  four  heads  though  the  Questions 
under  each  of  these  are  branched  out  and  repeated  in  diffe- 
rent forms,  some  of  them  probably,  strictly  speaking,  but  of 
little  practical  utility  in  deciding  the  matter. 

The  four  principal  heads  of  inquiry  are  : 

lo.  The  right  of  cens  et  rentes,  whether  the  rate  was  fixed 
or  not,  and  whether  the  Seignior  was  bound  to  concede  or 
not,  and  if  so  bound,  at  what  rate  he  must  concede. 

2o.  The  right  of  Banality,  its  extent  and  consequences. 

3o.  The  waters,  navigable  and  non  navigable  to  whom  do 
they  of  right  belong  ? 

4o.  The  extent  and  legality  of  certain  reserves  in  the  con- 
cessions made  by  the  Seigniors  to  their  Censitaires. 
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Under  the  first  head,  the  right  of  cens  et  rentes,  and  was 
there  a  fixed  rate,  at  which  Seigniors  wxere  bound  to  concede  ? 
On  this  point  there  are,  I  believe,  but  two  dissenting  voices, 
all  the  other  Judges  being  of  opinion,  that  the  rates  wrere 
not  fixed  by  any  known  or  positive  law,  and  that  they  were 
different  in  almost  every  seigniory,  and  often  times  differed 
even  in  the  concessions  of  one  and  the  same  seigniory. 

Then  as  to  the  assertion  which  has  been  so  repeatedly 
made,  that  the  Seignior,  in  Canada,  was  but  a  mere  trustee 
or  fideicommis,  and  bound  to  concede  on  the  demand  of  any 
one  desirous  of  obtaining  a  concession  of  land,  I  hold,  as  I 
believe  the  great  majority  of  us  do,  that  the  Seigniors  had 
the  dominium  plenum,  the  absolute  right  of  property  in  their 
seigniories,  and  were  under  no  legal  obligation  whatever  to 
concede  previous  to  the  Arret  of  Marly  of  1711.  In  several 
of  the  grants  we  find  the  following  words,  the  grant  is  made 
"  en  toute  propriete,  justice  et  seigneurie  et  a  toujuurs"  words 
of  more  absolute  and  unequivocal  import  could  not  have 
been  used,  nevertheless  it  was  certainly  the  interest  of  the 
Sovereign  and  the  interest  of  the  Seigniors  to  concede,  for  if 
they  neglected  to  settle  the  lands  by  themselves,  or  those 
under  them,  they  incurred  the  risk  of  having  their  seigniories 
reunited  to  the  Crown,  failing  to  fulfil  one  of  the  conditions 
of  their  grant,  namely,  "  de  tenir  feu  et  lieu"  to  cause 
dwellings  and  clearances  to  be  made  ;  but  when  the  Arret 
of  Marly  of  6th  of  July,  1711,  was  promulgated,  the  Seigniors 
from  thence  forward  were  bound  to  concede  on  demand, 
and  upon  their  refusal  so  to  do,  the  Governor,  Lieutenant 
General  and  the  Intendant,  who  by  the  said  Arret  were 
created,  not  a  Court  of  Justice,  but  as  an  exceptional  execu- 
tive and  administrative  body,  delegated  to  carry  out  the 
then  views  of  the  Sovereign  for  the  settlement  of  the 
colony,  which  persons  or  delegates,  upon  the  refusal  of 
the  Seignior  to  concede,  (he  having  been  previously  duly 
summoned  so  to  do,)  were  authorised  to  reunite  to  the 
demesne  of  the  Crown,  the  land  so  demanded  and  refused. 
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and  thereupon  to  make  a  grant  of  it  to  the  Applicant,  the 
cens  et  rentes  and  redevances  in  that  case  being  made 
payable  to  the  Crown,  to  the  entire  exclusion  of  the  Seignior 
who  had  so  refused  to  concede. 

That  this  Arrit  and  that  of  1732,  in  aid  thereof,  continued 
to  be  law  down  to  the  period  when  Canada,  in  1763,  was 
ceded  to  Great  Britain,  is  undeniable  ;  (tho'  I  believe  they 
were  seldom  if  ever  put  in  force),  but  not  so  subsequent 
thereto  and  after  the  Proclamation  of  1763,  by  which  the 
English  Law  was  introduced  into  Canada  and  practiced 
therein,  subject  however  to  the  Royal  Instructions  to  Governor 
James  Murray,  of  26th  June,  1786,  and  until  the  passing  of 
the  British  Statute,  in  1774,  whereby  the  whole  French 
System  was  reintroduced  and  recognized  as  law,  the  Statute 
14,  Geo.  Ill,  cap.  83,  having  enacted,  "that,  in  all  matters  of 
"  controversy  relative  to  property  and  civil  right,  resort  shall 
"  be  had  to  the  laws  of  Canada  as  the  rule  for  the  decision 

of  the  same,'* 


.'. 


This  then  brings  me  to  one  point  of  my  dissent  from  the 
majority  of  the  Judges,  namely,  as  to  the  existence  of  the 
Arrit  of  Marly  of  6th  July,  1711,  as  law  in  Canada,  from 
and  after  the  year  1763,  or  what  amounts  to  the  same  thing 
in  effect,  namely  the  non  existence  of  any  Tribunal  or  Per- 
sons possessing  the  exceptional  executive  and  administra- 
tive powers,  which,  under  the  French  System,  could  only 
have  been  exercised  by  the  said  Governor  and  Lieutenant 
General  and  the  Intendant  conjointly. 

Now  the  Judicature  Act  of  1793,  34  Geo.  Ill,  cap.  6,  althor 
it  conferred  upon  the  Courts  of  King's  Bench  thereby  created 
the  ordinary  judicial  powers  of  the  Intendant  in  civil  mat- 
ters, the  words  of  the  Statute  being,  the  said  Courts  of 
King's  Bench  thereby  established,  "  shall  have  full  power 
"  and  jurisdiction,  and  be  competent  to  hear  and  determine 
tc  all  plaints,  suits  and  demands  of  what  nature  soever, 
u  which  might  have   been   heard    and   determined   in  the 
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**  Courts  of  Premie,  Justice  Royale,  Intendant  or  Superior 
"  Council  under  the  Government  of  the  Province,  prior  to 
*4  to  the  year  1759,  touching  rights,  remedies  and  actions  of 
u  a  civil  nature,"  yet  most  assuredly  no  Court  in  Canada, 
since  the  cession,  has  had  power  or  authority  to  grant  lands 
upon  the  refusal  of  the  Seignior  or  otherwise,  and  even 
under  the  supposition  that  the  Courts  had  the  power  to 
reunite  to  the  demesne  of  the  Crown  upon  such  refusal, 
(which  I  altogether  deny,)  ihe  lands  so  reunited,  could  only 
be  subsequently  granted  by  Letters  Patent  under  the  Great 
Seal  of  the  Province. 

Is  it  not  a  glaring  inconsistency  to  hold  that  these  ArreU 
continued  as  law  in  force  down,  to  the  passing  of  the 
Tenures  Act  of  1854  ?  for  if  so,  the  Seigniors  would  have 
been  compelled  to  concede  .on  demand  a  litre  de  redevances, 
upon  pain  of  having  the  land  reunited  to  the  demesne  of  the 
Crown,  to  be  then  granted  to  the  Censitaire,  the  cens  et  rentes 
et  redevanccs  being  made  payable  to  the  Crown  to  the  total 
exclusion  of  the  Seignior,  (but  no  instance  has  been  met 
with  in  which  such  forfeiture  has  been  enforced,)  and  if  the 
charges  and  reserves  to  be  found  in  almost  every  modern 
concession,  do  not  fall  within  the  catagory  of  redevances. 
then,  to  be  consistent,  such  charges  and  reserves  not  being 
redevances,  ought  to  be  declared  illegal,  being  in  direct  con- 
tradiction with  the  provisions  of  the  said  Arret  of  1711, 
nevertheless  they  have  been  maintained  in  the  Courts  ais 
valid  and  binding  contracts ;  so  that,  for  all  practical  pur- 
poses, it  is  of  little  moment,  whether  these  Arrets  be  consi- 
dered in  force  or  not,  as  the  Seigniors  can  enforce  the 
payment  by  the  Censitaires  of  the  several  charges  and 
reserves  contained  in  their  contracts  of  concession,  and 
being  so  entitled,  the  Seigniors  cannot  claim  at  the  hands 
of  the  Commissioners  indemnity  on  that  score. 

Much  has  been  written  and  said  to  disprove  the  assertion, 
that  the  Arrets  of  1711  and  1732  had  fallen  into  desuetude 
from  non  user  during  a  lapse  of  nearly  hundred  years  since 
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the  cession,  and  from  which  period,  they  have  not  been 
enforced  ;  the  law  on  this  subject  is  thus  laid  down  by 
Solon. 

"  L'abrogation  de  la  loi,  par  le  non  usage,  repose  d'un 
"  cote  sur  le  concours  tacite  et  general  du  peuple  qui  refuse 
"  de  l'executer,  et  d'un  autre  cote  sur  la  volonte  du  legis- 
"  lateur  et  Pautorite  qui  tolerent  cette  non  execution." 
Again  he  says,  as  to  the  facts  necessary  to  show  that  a  law 
has  gone  into  desuetude  :  "  Que  les  faits  sur  lesquels  on 
"  veut  faire  reposer  la  desuetude  comme  ayant  abroge  la 
"  loi,  soient  multiplies,  qu'ils  puissent  etre  en  quelque  sorte 
"  attributes  a  la  generality  des  habitants."  "  Tacite  omnium 
"  consensu." 

Now  if  it  be  true,  as  will  be  asserted,  that  a  mere  non 
usage  is  insufficient  to  abrogate  a  law,  and  that  a  practice 
contrary  thereto  is  likewise  necessary,  have  we  not,  under 
the  principle  contended  for  that  every  contract  between 
Seignior  and  Censitaire  not  being  contra  bonos  mores  or 
prohibited  by  some  positive  public  law,  have  we  not,  I  say, 
overwhelming  evidence  that  these  Arrets,  tho'  intended  to 
be  cfordre  public  have  invariably  been  treated  as  d'ordre 
priue,  to  which  the  maxim  "  Unicuique  licet  jus  pro  se  intro- 
ducto  renunciaref  is  strictly  applicable,  and  have  been 
universally  renounced  ;  is  there  a  concession  to  be  found,  as 
well  prior  to  1711  as  down  to  1854,  in  which  charges  and 
reserves  are  not  to  be  found  wholly  inconsistent  with  these 
Arrets,  and  constituting  concessions  a  titre  de  redevances, 
and  yet  they  have  been  invariably  upheld  as  binding  on 
both  parties  ? 

Such  then  being  the  case,  I  cannot  help  asking  myself 
the  question,  of  what  practical  utility,  in  settling  the  indem- 
nity to  the  Seignior,  will  be  the  declaration  that  these  Arrets 
were  or  were  not  in  force  down  to  1854  ?  To  which  I  answer, 
it  is  matter  of  a  purely  speculative  character,  and  of  no 
practical  utility  either  way  ;  the   Seignior  cannot  be  indem- 
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nified  for.  what  he  does  not  lose  as  to  the  past  and  as  to  the 
future  he  will  be  free  to  sell  or  do  as  he  chooses  with  his 
land. 

But  I  go  farther  and  say  that  even  if  the  said  Arret  of 
Marly  and  that  of  Versailles  of  the  15th  March,  1732,  the 
latter  forbidding  the  sale  of  wild  lands  by  the  Seignior  to 
his  Censitaire,  as  also  the  like  sale  by  Censitaire  to  Cen- 
sitaire,  had  been  law  and  in  force  at  any  time  after  the 
cession  they  fell  into  complete  desuetude  by  nun  user  for  a 
period  little  short  of  100  years. 

I  am  fully  aware  that  those  who  are  opposed  to  my  opi- 
nion, that  those  Arrets  ceased  to  be  law  in  Canada  from  and 
after  the  cession,  will  refer  to  the  cases  at  Quebec  of  Dubois 
vs  Caldwell,  in  which  I  did  not  sit,  being  related  to  the 
Defendant,  and  to  that  of  Langlois  vs  Martel,  in  which 
latter  it  may  possibly  he  asserted,  that  I  virtually  admitted 
these  Arrets  as  still  being  law,  but  whoever  will  read  with 
attention  both  the  one  case  and  the  other,  may  convince 
themselves  that  no  admission  of  the  kind  is  to  be  found  in 
either  ;  it  is  true  that  these  Arrets  were  invoqued,  but  in 
neither  of  the  cases  did  the  party  invoking  bring  himself 
within  the  letter  or  the  spirit  of  the  Arrets  supposing  them 
to  be  law  ;  consequently  in  the  one  case  the  Demurrer  was 
maintained  and  the  action  dismissed — and  in  the  other,  the 
Peremptory  Exceptions  and  the  evidence  adduced  thereon 
were  not  sustained. 

It  is  true,  a  case,  in  Montreal,  of  Francois  Lavoie  vs  La 
Baronne  de  Longueil  has  been  cited,  in  which  the  Court 
and  the  late  Chief  Justice  Reid  (whose  opinions  are  justly 
entitled  to  the  highest  consideration  of  every  one),  over  ruled 
a  Declinatory  Exception,  in  an  action  brought  under  these 
Arrets,  and  it  was  held  that  the  Governor,  Lieutenant  Ge- 
neral and  the  Intendant  constituted  a  Cour  Royale,  and 
therefore  that  their  powers  passed  to  the  Courts  erected 
under  the  Statute    of  1791,  but  I  cannot   acquiesce  in  the 
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correctness  of  that  ruling,  for  they  did  not  constitute  a  Court 
of  any  description,  much  less  were  they  a  Cour  Hoyale,  we 
might,  with  as  much  propriety  at  the  present  time,  call  the 
Governor  and  Executive  Council,  a  Cour  Royale. 

The  Governor  and  Executive  Council  were  at  one  time  a 
Court  of  Appeals,  but  were  created  such  in  virtue  of  a 
positive  law  to  that  effect,  and  not  as  exercising  a  delegated 
power  from  the  Sovereign  such  as  that  alluded  to.  The  case 
however  did  not  go  to  a  final  judgment.  Fails  et  articles,  to 
La  Baronne  were  exhibited  and  allowed  bv  the  Court  at 
Montreal,  tho'  they  charged  her  with  fraud,  but  that  allow- 
ance was  reversed  in  Appeal,  and  so  the  case  ended 
without  a  final  judgment. 

Before  closing  my  observations  on  this  head,  I  beg  to 
remark  that  in  voting  with  the  majority,  in  answer  to  the 
6th  and  7th  Counter-Questions,  proposed  by  Filmer,  that 
these  Arrets  were  not  repealed  by  the  Imperial  Statutes  3. 
Geo.  4,  cap.  1 19,  and  6  Geo.  4,  cap.  59,  I  must  be  understood 
as  not  admitting  that  the  said  Arrets  continued  in  force, 
but,  on  the  contrary,  that  these  Imperial  Statutes  did  not 
repeal  these  Arrets,  because,  in  my  opinion  as  before  stated, 
they  had  entirely  ceased  to  be  law  or  to  exist,  having  fallen 
into  perfect  desuetude  by  lapse  of  time,  and  consequently 
that  there  existed  nothing  to  repeal  or  annul  by  the  said 
Statutes. 

I  shall  add  nothing  further  to  the  grounds  of  my  dissent 
to  that  part  of  the  decision  about  to  be  given  namely,  in 
answer  to  the  twenty-first  Question,  submitted  by  the  Attor- 
ney General,  which  is  thus  conceived  : 

"  These  laws  were  still  in  force  at  the  time  of  the  passing 
of  the  Seigniorial  Act  of  1854." 

I  now  come  to  the  second  head,  the  right  of  banality,  its 
extent  and  consequences. 

On  this  subject  I  entirely  concur  with  the  majority  of  the 
Judges  in  the  answers  which  will  presently  be  given,   for, 
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tho'  an  opinion  is  entertained  by  one  amongst  us  that  tbv 
right  of  banality  was  necessarily  coeval  with  that  of  the 
first  settlements  in  the  Country,  it  appears  to  me  to  be  but  of 
little  moment  at  this  day  to  consider,  whether  such 
might  have  been  the  case  or  not,  tho'  it  must  be  self  evident, 
it  would  not  have  carried  with  it  any  of  the  exclusive  righls 
given  by  the  Arret  of  168G,  since  it  must  have  been  purely 
conventional  prior  to  that  Arret,  and  we  have  positive  law 
in  that  Arrit  of  1686,  which  grants  and  confirms  that  righl 
to  every  Seignior,  upon  the  fact  of  his  having  built  a  mill  or 
mills,  "  un  moulin  a  farinc"  within  the  enclave  of  his  sei- 
gniory, and  upon  his  default  to  do  so,  transferring  that  righl 
to  any  Censitaire  or  other  individual  erecting  such  mill  in 
as  ample  a  manner  as  the  Seignior  might  have  possessed 
the  same,  with  the  right  also  of  compelling  the  Censitaires  of 
the  same  seigniories  to  carry  the  grain  for  the  consumption 
of  their  families,  to  be  ground  at  the  said  banal  mill,  to  the 
exclusion  of  all  other  mills  for  grinding  corn  or  grain,  within 
the  enclave  and  limits  of  the  said  seigniory. 

Such  has  been  the  Jurisprudence  observed  in  Canada  both 
before  and  subsequent  to  the  cession,  tho'  when  first  intro- 
duced here  under  the  71  article  of  the  Custom  of  Paris, 
it  was  a  purely  conventional  right,  and  could  not  be  en- 
forced without  title. 

This  right  of  banality  carried  with  it  also  that  of  pre- 
venting the  erection  of  any  grist  mill  within  the  limits  of  the 
seigniory,  and  of  causing  the  shutting  up  or  demolition  of  all 
such  mills,  tho' erected  for  the  purpose  of  grinding  grain, 
not  intended  for  home  consumption,  "  la  consommation  de  la 
famille,  "  and  not  subject  to  the  right  of  banality. 

Next  as  to  the  third  head  :  the  waters  navigable  and  non 
navigable,  to  whom  do  they  belong  ? 

It  is  well  understood  in  law,  that  navigable  rivers  and  the 
beaches  and  beds  thereof,  between  high  and  low  water  mark, 
belong  exclusively  tothe  Crown,  for  the  benefit  of  the  public, 
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in  like  manner  as  highways,  and  that  no  individual  can 
claim  or  hold  any  part  of  such  navigable  river  or  beach 
unless  it  be  in  virtue  of  a  special  grant  from  the   Sovereign. 

But  as  to  non  navigable  rivers,  streams,  lakes  or  where 
they  {baignent)  wash  the  lands  of  the  Seignior,  they,  in  my 
opinion,  belong  to  him  exclusively,  by  virtue  of  his  titles  as 
Feudal  Seignior,  tho'  some  among  us  hold  that  they  are  the 
property,  not  of  the  Feudal  Seignior,  but  of  the  Seignior 
Haut-Juslicier.  It  is  not  perhaps  of  much  importance  to 
consider  the  latter  proposition,  in  as  much  as  altho'  in  some 
grants,  the  right  of  haute,  moyenne  et  basse  justice,  is  to  be 
found,  yet  I  believe  that  there  were  not  more  than  two  or 
three  instances  of  the  exercise  of  the  right  of  haute-justice 
in  Canada  before  the  cession,  and  most  certainly  no  instance 
of  the  kind  since. 

There  are  many  conflicting  authorities  to  be  found  in  the 
books  as  to  the  rights  of  Hants- Justiciers ;  in.  this  particular 
ii  being  held  by  many  that  they  had  only  the  police  over, 
these  waters,  but  arrogated  to  themselves,  under  that  pretext, 
the  right  of  property  therein. 

It  may  be  well  to  cite  one  or  two  out  of  a  multitude  of 
authorities,  to  show  how  this  matter  was  generally  under- 
stood in  France,  namely  that  es  pays  de  droit  ecrit  the 
Hauts-Justiciers  were  held  proprietors  ;  but  that,  dans  les 
paysde  Coutume,  they  belong  to  the  Seignior  feodal. 

"  5.  Traite  des  Fiefs,  p.  664,  verbo  Rivieres. 

"  Nuns  parlons  des  petites  rivieres  qui  arrosent  les  sei- 
"  gneuries  partieulieres  qui  ne  portent  point  bateau,  si  ce 
"  n'est  par  artifice  au  moyen  d'ecluses. 

"  Chopin,  Rivieres,  no.  25,  les  appelle  rivieres  banales, 
"  rivieres  de  cens,  id  est,  au  Seigneur  du  territoire. 

"  Bacquet,  Droits  de  Justice,  c.  30,  no.  25,  dit  que  dan* 
••  ees  petites  rivieres,  le  Roi,  ni  les  Seigneur*  hauts-justiciers 
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"  n'y  ont  pas  plus  cle  droit  que  sur  un  autre  heritage  appar- 
"  tenant  aux  particuliers. 

"  Cette  maxime  est  contraire  a  la  pratique  universelle  de 
"  la  France,  "  espaysdu  droit  ecrit"  ou  communement  elles 
"  appartiennent  aux  hauts-justiciers. 

"  Boutiller,  Somme  Rurale,  liv.  1,  eh.  73. 

"  Loysel,  Inst.,  liv.  2,  tit.  2,  regie  6. 

"  Dans  les  pays  de  Cou'tume,  elles  sont  generalement  un 
"  droit  de  fief,  le-  Seigneur  haut-justicier  peut  y  avoir  la  po- 
"  lice,  mais  la  propriete  qui  emporte  droit  de  moulin  et  de 
"  peche  exclusif  appartient  au  feodal. 

"  Le  Bret,  Droit  de  Souverainete,  liv.  2,  eh.  15. 

"  En  Normandie,  les  arts.  161,  206,  207,  210,  nous  prou- 
"  vent  bien  clairement  que  les  petites  rivieres  appartiennent 
"  aux  Seigneurs  feodaux,  la  peche,  le  droit  de  cours  d'eau 
"  et  de  moulins  sont  droits  de  fief." 

As  to  the  Censitaire,  he  being  a  proprietor  riverain,  whose 
land  is  bounded  by  a  running  stream,  or  non  navigable 
river,  I  hold  he  has  no  property  whatever  in  such  running 
stream  or  river,  unless  by  an  express  grant  thereof  to  him 
from  his  Seignior,  but  that  all  lakes  or  ponds,  les  eaux 
mortes,  which  arise  or  spring  within  the  limits  of  the  con- 
cession, do  belong  to  him  the  Censitaire  and  not  to  his 
Seijmior. 


■»* 


Under  the  fourth  head,  viz:  as  to  the  extent  and  legalily 
of  the  reserves. 

f  wish  here  to  be  perfectly  understood  with  respect  to  the 
reserves,  and  to  distinguish  those  made  in  concessions  prior 
to  1759,  (if  such  now  exist,)  that  is  while  the  Arrets  so  often 
alluded  to  were  in  force,  which  required  the  Seignior  to  con- 
cede aux  redevances  accouturnees,  and  such  concessions  as 
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have  been  made  by  Seigniors  subsequent  to  the  cession  of 
Canada  to  the  British  Crown,  when  if  my  view  of  the  sub- 
ject be  correct,  and  that  these  Arrets  ceased  to  have  any  ef- 
fect, then  whatever  reserves  may  have  been  mutually  agreed 
upon  since  1759,  must  be  held  binding  as  between  Seignior 
and  Censitaire,  and  no  Court  of  Justice  would  set  them 
aside. 

It  is  held  by  some  of  the  Judges,  that  any  reserve  which 
may  have  been  made  between  Seignior  and  Censitaire,  (no 
matter  at  what  time  made),  if  not  prohibited  by  some  posi- 
tive law,  or  not  being  "  contra  bonos  mores"  is  lawful  and 
binding.  In  certain  respects  I  feel  bound  to  differ  with  them 
for  some  of  the  reserves  to  be  found  in  the  concessions,  bet- 
ween 1711  and  the  period  of  the  cession,  ought  not  to  prevail, 
for  though  the  Seigniors  were  not  limited  as  to  the  amount 
of  cens  et  rentes,  they  were  nevertheless,  during  that  period, 
in  virtue  of  the  said  Arrets-,  held  to  concede  a  litre  des  redt- 
vances  accoutvmees.  Now  any  reserve  which  did  not  par- 
take of  the  character  of  a  redevance,  reditus,  which  mean* 
an  annual  payment  by  the  Censitaire  to  his  Seignior,  (in 
money,  grain,  fowls,  or  such  like,)  ought  to  be  held  illegal, 
with  the  exception  of  the  corvee,  which  when  not  exacted 
in  personal  labor,  was  generally  estimated  and  paid  in  mo- 
ney at  or  about  2s.  per  diem.  . 

The  Crown  Officers  have  admitted  that,  by  universal  suf- 
france  or  custom,  the  reservation  of  timber  for  the  building 
of  the  manor  house,  mills  and  churches,  without  indemnity, 
seems  to  have  been  sanctioned,  being  for  the  public  good. 
With  respect,  however,  to  churches,  if  I  mistake  not,  no  such 
custom  has  prevailed.  The  Legislature  has  imposed  on  tin: 
habitants  the  obligation  of  building  churches,  the  parish- 
ioners are  generally  assessed  in  labor,  money  and  materials 
of  different  descriptions  ;  with  respect,  therefore,  to  the  last 
mentioned  reserve  for  the  building  and  repairs  of  churches, 
as  also,  the  reserve  of  firewood  for  the  use  of  the  Seignior, 
the  reserve  of  wood  for  commercial  purposes,  the  reserve  of 
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mines  and  minerals,  (other  than  gold  and  silver,)  the  reserve 
of  sand,  stone  lime  and  such  like,  may  well  be  declared  to 
have  been  illegal  during  the  existence  of  the  Arrets  of  1711 
and  1732. 

I  hope  to  have  made  myself  intelligible  as  to  the  grounds 
of  my  dissent  as  here  stated.  I  may  be  in  error  throughout, 
but  such  being  my  views  on  the  different  points  alluded  to, 
it  becomes  my  duty  to  declare  them  freely. 

Called  as  I  felt  I  was,  under  the  provisions  of  the  Canada 
Tenures  Act,  to  answer  the  several  Questions  propounded  to 
the  Judges,  for  the  sole  purpose  of  assisting  by  their  answers 
the  Commissioners  in  the  discharge  of  their  arduous  duties, 
and  not  to  write  either  a  history  of  the  earlv  settlement  of 
the  Colony,  under  the  french  Crown,  or  a  treatise  on  feudal 
tenures,  I  have  abstained  from  attempting  either,  and  by 
not  doing  so  as  some  of  my  learned  brethren  have  so  fully 
and  ably  done,  it  may  be  thought  I  have  slighted  the  sub- 
ject, but  such  I  must  be  permitted  to  say  has  not  been  the 
case,  the  whole  matter  has  engrossed  my  undivided  atten- 
tion and  received  the  fullest  consideration,  it  was  in  my 
power  to  bestow  on  the  all  important  and  various  subjects  of 
our  deliberations. 


le 

OPINION 


OF    THE 


HONORABLE  JUDGE  DUVAL. 


I. 

Of  (he  Imperial  Aits,  3.  Geo.  IV,  cap.  li'J,  aad  G.  Geo.  IV,  cap.  49. 

I 

I  have  given  to  the  several  Questions  submitted  to  us  all 
the  attention  which  their  importance  calls  for,  and  I  have  not 
formed  my  opinion  on  any  one  of  them  without  weighing 
deliberately  all  that  has  been  urged  at  the  Bar  and  during 
the  many  conferences  which  have  taken  place  among  the 
Judges.  I  have  no  intention  of  going  over  the  same  ground 
as  that  already  taken  up.  I  can  see  no  advantage  to  be 
derived  to  the  public  from  a  repetition,  though  in  different 
words,  of  the  same  ideas  and  the  same  arguments,  the  same 
principles  of  law,  as  those  we  have  already  heard. 

I  shall  speak  first  of  the  power  of  the  Legislature  of  Ca- 
nada to  pass  the  Act  known  as  the  Seigniorial  Act  of  1854. 
It  is  clear  that  if  the  Provincial  Legislature  had  no  power 
to  pass  this  Act,  we  are  releived  from  the  duty  that  it  has 
imposed  upon  us  of  giving  our  opinions  on  the  several  points 
submitted  to  us. 

On  this  head  I  have,  from  the  commencement,  entertained 
no  doubt  whatever.  I  see  nothing  in  the  2  Acts  of  the  Im- 
perial Parliament,  3  Geo.  4,  c.  119  and  6  Geo.  4,  c.  59, 
which  can  be  fairly  construed  to  take  from  our  Legislature 
the  right  of  legislation  it  has  exercised. 

The  Imperial  Parliament  did  not  make  the  commutation 
imperative  either  on  Seigniors  or  Censitaires,  but  left  it  op- 
tional with  both.  It  did  not  prohibit  future  colonial  legisla- 
tion •  it  gave  the  right  of  demanding  a  commutation  to  him 
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who  holds  a  fief.  In  no  part  of  the  Imperial  Statutes  is  it 
enacted  that  the  feudal  law  of  Canada  shall  continue  unal- 
tered or  unimproved, — neither  the  letter  nor  the  spirit  of  the 
Statutes  would  justify  such  an  interpretation.  The  intention  of 
Parliament  is  clear ;  it  may  be  expressed  in  few  words. 
You  have  in  Canada  a  tenure  which  many  believe  opposed 
to  the  prosperity  of  the  Colony,  we  will  allow  a  commutation 
of  this  tenure  to  any  proprietor  of  a  fief  desirous  of  obtaining 
it ;  but  the  change  must  depend  on  the  exercise  of  his  free 
will.  He  must  be  allowed  to  be  the  onlv  Judge  of  his  own 
interests.  We,  therefore,  do  not  cammand,  we  merely 
permit  such  commutation.  Beyond  this,  the  Imperial  Par- 
liament never  intended  to  go.  It  interposed  it's  authority 
solely  to  enable  the  proprietor  of  a  fief  to  get  rid  of  the  bur- 
thens of  the  old  tenure  en  fief  et  seigneurie.  But  surely  until 
the  commutation  had  taken  place,  the  land  remained  subject 
to  the  power  and  control  of  the  Colonial  Legislature.  A  con- 
trary interpretation  would  establish  the  monstrous  doctrine, 
that  the  Imperial  Parliament  intended  to  place  all  the  lands 
of  the  Country  held  en  fief  et  seigneurie  beyond  the  action  of 
its  legislative  authority,  at  the  same  time  that  the  Colonial 
Legislature  exercised  full  powers  as  to  lands  held  in  free 
and  common  soccage,  and  to  place  such  a  power  of  legisla- 
tion in  whose  hands  ?  Not  certainly  in  those  of  the  Imperial 
Parliament,  which  has  not  put  forth  the  extravagant  and 
absurd  design  of  doing  away  with  a  vital  part  of  the  cons- 
titution of  Canada.  Far  from  it,  the  authority  of  the  Colo- 
nial Legislature  for  all  purposes  of  domestic  and  internal 
regulations  has  always  been  recognised  by  Parliament.  Has 
not  the  Imperial  Parliament,  by  granting  to  the  Legislature 
of  Canada  (see  Imperial  Acts,  6  Geo.  4,  c.  59,  §  8  &  1, 
Wm.  4,  c.  20),  the  right  of  regulating  the  descent,  grant, 
bargain,  sale  and  alienation  of  lands  then  or  afterwards  to 
be  held  in  free  and  common  soccage  only,  put  its  own  in- 
terpretation on  its  Acts,  by  including  in  such  legislation, 
such  lands  only  as  were  held  under  a  tenure  subject  to  the 
laws  of  England  ?  Surely  no  language  could  be  stronger  or 


3c 

plainer  than  this — it  is  beyond  all  cavil.  And  remark  thai 
the  8th  clause  of  the  6  Geo-  4,  ch.  59,  was  introduced  for 
the  express  purpose  of  removing  the  doubts  entertained  by 
some  as  to  the  laws  by  which  the  descent,  &c,  of  such 
lands  were  to  be  governed — and  it  was  on  no  slight  grounds 
that  the  Canadian  jurists  not  merely  questioned,  but  positively 
denied  that  lands  held  in  free  and  common  soccage  were  to 
be  governed  by  the  laws  of  England.  The  Courts  of  Jus- 
tice in  Lower  Canada  had  invariably  applied  to  them  the 
old  laws  of  the  Country  to  the  exclusion  of  the  laws  of 
England.  The  distribution  of  all  monies  arising  from  the 
sale  of  such  lands  by  decret  force  was  governed  by  this  old 
law ;  these  lands  passed  by  descent  according  to  the  same  rule. 
The  Court  of  King's  Bench  at  Quebec,  so  expressely  decided 
in  an  action  brought  for  the  very  purpose  of  having,  this 
question  decided,  as  to  the  descent  of  lands  held  in 
free  and  common  soccage,  and  belonging  to  the  estate  of 
the  late  Honorable  Francois  Baby.  This  decision  was 
not  then  questioned. 

And  so  with  respect  to  Itypothequesi  unknown  to  the  laws 
of  England,  but  existing  in  Canada,  either  by  mere  opera- 
tion of  law,  or  resulting  from  agreements  executed  before  a 
notary,  a  public  officer  invested  by  French  law  with  powers 
not  recognised  by  English  law.  As  to  the  correctness  of 
these  decision  I  entertain  no  doubt  whatever  on  this  subject. 

I  shall  refer  to  the  opinion  given  by  Mr.  Stephens,  an  en- 
glish  lawyer,  before  a  committee  of  the  House  of  Com- 
mons. Being  asked  what  would  be  the  law  which  in 
Lower  Canada  would  regulate  the  inheritance  of  land  held 
in  free  and  common  soccage  if  the  owner  died  without  a 
will?  He  answered  that,  before  the  Canada  Tenures  Act, 
lands  held  in  free  and  common  soccage  in  Lower  Canada, 
would  have  descended  in  the  same  manner  and   according 
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to  the  same  rules  as  seigniories  holden  of  the  Crown. 

This  is  sound  doctrine,  in  accordance  with  those  prin- 
ciples of  public  law  which,  Merlin  says,  are  acknowledged 
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by  all  the  States  of  Europe,  and  which  the  engiish  Judges 
have  repeatedly  laid  down  as  English  law.  (See  lord  Man- 
sfields'  Judgement  in  the  case  of  Campbell  and  Hall,  20 
vol.  State  Trials  ;  also  the  argument  in  Sir  Thomas  Picton's 
case,  30  vol.  State  Trials  ;  and  lord  Thurlow's  opinion 
in  Cavendish's  Debates  on  the  Canada  Bill,  p.  37  ;  Baron 
Mazeres  argument  in  the  Canadian  Freeholder  ;  Chitty  on 
Prerogative,  p.  30  ;  Story,  in  his  Commentaries  on  the  con- 
stitution of  the  United  States,  says  :  "  Until  such  new  laws 
are  promulgated,  the  old  laws  and  customs  of  the  Country 
remain  in  full  force,  unless  so  far  as  thev  are  contrary  to 
our  religion,  or  enact  any  thing  that  is  malum  in  se. 

It  is  not  necessary  here  to  do  more  than  mention  the  Or- 
dinance of  1763,  by  which  it  is  pretended  the  laws  of  Eng- 
land were  introduced  into  Canada,  as  by  the  Act  of  the 
Imperial  Parliament,  14  Geo.  Ill,  ch.  83,  §  S,  the  old  laws 
and  customs  of  Canada  were  made  the  rule  of  decision  in 
all  cases  of  controversy  relative  to  property  and  civil  rights. 
I  may,  on  some  future  occasion,  be  called  upon  to  express 
my  opinion  on  this  Ordinance. 

The  rules  of  law  thus  laid  down  by  the  Courts  of  Justice, 
for  their  guidance  were  those  which  the  Legislative  Assem- 
bly of  Lower  Canada,  acted  upon  in  the  exercise  of  its  le- 
gislative authority,  previous  to  this  Imperial  Act  above  re- 
ferred to,  and  this  exercise  of  authority  was  never  question- 
ed by  the  Home  Government.  This  could  not  have  occured 
if  the  Canadian  Assembly  had  usurped  the  pOwer  it  exer- 
cised ;  for,  on  referring  to  2  vol.  of  Dwarris  on  Statutes,  p.  999, 
we  find  what  precautions  are  taken  to  obtain  all  the  required 
information  on  the  Acts  of  a  Colonial  Legislature.  The 
Acts  of  the  Session  are  referred  by  the  Secretary  of  State  to 
the  Counsel  for  the  Colonial  Department,  who  is  required 
to  report  his  opinion  upon  them  in  point  of  law.  By  this 
old  and  established  form  of  expression  is  understood  to  be 
meant  that,  the  Counsel  is  to  report,  whether  the  Acts  are 
such  as  consistently  with  his  commission  and   instructions, 
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ihe  Governor  is  authorized  to  pass  ;  whether  in  the  language 
of  the  Statute  of  7  &  8  Wm.  3,  c.22  §  9,  the  act  is  repugnant 
to  any  law  made  in  the  United  Kingdom  having  reference  to 
the  Colony. 

I  will  now  advert  to  the  Ordinance  incorporating  the  Mon- 
treal Seminary,  and  providing  for  the  commutation  of  the  te- 
nure within  the  seismiorv.  It  cannot  be  said  this  Ordinance 
passed  without  its  provisions  having  been  severely  scru- 
tinized by  all  the  parties  having  adverse  interests.  The  gentle- 
men of  the  Seminary  were  themselves  deeply  interested  in 
not  taking  a  title  from  a  body  not  having  the  power  to  confer 
it.  There  were  also  people  in  England  who  did  not  view 
with  indifference  the  passing  of  this  Ordinance  ;  and  yet  its 
legality  has  not  been  questioned,  it  has  remained  up  to  this 
day  the  acknowledged  law  of  the  land,  regulating  interests 
of  paramount  importance.  Surely  the  Home  authorities 
would  never  have  connived  at  the  exercise  of  such  powers 
if  they  had  viewed  such  exercise  a  mere  usurpation. 

I  will  next  enumerate  several  Canadian  Legislative  Acts, 
whose  legality  has  never  been  questioned. 

1843,  ch.  11.  Act  vesting  in  H.  M.  Ordinance  the  estates 
and  property  therein  described. 

1843,  ch.  27.  Act  to  commute  the  tenure  of  lands  in  the 
fiefs  Nazareth,  St.  Augustin  and  St.  Joseph. 

1845,  ch.  42.  Act  to  facilitate  optional  commutation  of 
tenure  of  lands. 

1847,  ch.  111.  Act  to  facilitate  the  commutation  of  tenure 
in  the  Queen's  Domain. 

1849,  ch.  49.  Act  to  facilitate  optional  commutation  of 
the  tenure  of  land. 

1853,  ch.  207.  Also  respecting  the  optional  commutation 
of  the  tenure  of  lands. 
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I  have  been  thus  minute  in  showing  that  lands  held  in 
free  and  common  soccage  were  always  subject  to  the  old 
laws  and  customs  of  Lower  Canada,  down  to  the  passing 
of  the  Imperial  Statute  6  Geo.  4,  c.  59,  because  Parliament 
having  then  interposed  its  authority,  ostensibly  to  remove 
doubts,  but  in  reality  to  introduce  new  laws  into  the  Colony 
of  Lower  Canada,  it  at  the  same  time  gave  to  the  Canadian 
Legislature  the  right  of  enacting  such  laws  as  might  be  ne- 
cessary for  the  better  adapting  the  rules  of  the  laws  of 
England  to  the  local  circumstances  and  conditions  of  the 
inliabitants  of  Lower  Canada.  Thus  is  made  clear  and 
beyond  doubt  the  right  of  the  Canadian  Assembly  to  legis- 
late for  lands  held  in  free  and  common  soccage,  from  the 
lime  that  tenure  was  introduced  into  Lower  Canada  down 
to  the  present  day.  And,  here  let  me  call  attention  to  what 
I  have  before  stated,  that  the  Imperial  Statute  6  Geo.  4,  c. 
59,  speaks  only  of  lands  held  in  free  and  common  soccage. 
In  giving  the  Canadian  Legislature  the  right  to  legislate  for 
these  in  the  manner  it  may  deem  advantageous  to  the  inha- 
bitants of  Lower  Canada,  it  does  not  give  similar  powers 
as  to  lands  en  fief et  seigneurie.  And  why?  Clearly  because 
such  lands  wrere  never  subject  to  the  laws  of  England,  but 
were  always  subject  to  the  old  laws  and  customs  of  Lower 
Canada,  and  these  old  laws  and  customs  the  Canadian  Legis- 
lature could  at  all  times  change.  Had  a  different  opinion 
been  entertained,  would  not  the  same  powers  of  legislation, 
and  to  a  like  extent,  have  been  conferred  on  the  Canadian 
Legislature  respecting  lands  held  en  fief  et  seigneurie  ?  What 
reason  could  be  assigned  to  induce  the  Imperial  Parliament 
to  say  to  Lower  Canada  :  You  may  change  or  modify  the 
laws  of  England  now  in  force  in  your  Country,  but  we 
cannot  allow  you  to  touch  the  laws  of  old  France.  In  thus 
abstaining  from  confering  power,  when  power  was  not  re- 
quired, the  Imperial  Parliament  has  decided  the  question 
Ave  are  now  discussing,  and  in  my  opinion  it  was  right  in 
not  including  in  its  legislation,  (6  Geo.  4,  c.  59,)  lands  held 
en  fief  et  seigneurie. 
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I  am  glad  to  have  it  not  to  say  that,  in  its  legislation,  the 
imperial  Parliament  violated  established  principles,  and 
substituted  might  to  right. 

Those  who  complain  of  the  Seigniorial  Act  of  1854,  argue 
that  by  the  letter  of  the  Imperial  Act,  a  right  is  vested 
in  all  Seigniors  to  demand  a  commutation  of  their  tenure, 
and  that  no  time  is  limited  within  which  such  right  is  to 
be  exercised.  Further,  that  until  such  commutation  is 
obtained,  all  and  every  the  feudal,  seigniorial  and  other 
rights  of  the  Seigniors  shall  continue  and  remain  in  full 
force  on  lands  so  held  en  fief  et  seigneurie. 

I  shall  examine  each  of  these  three  propositions. 

The  fast  two  may  be  included  in  one  proposition,  viz  : 
that  a  right,  without  limitation  of  time,  is  vested  in  each 
Seignior,  and  that  of  this  right  confirmed  by  Imperial  Legis- 
lation he  cannot  be  deprived  by  an  Act  of  the  Colonial  Le- 
gislature. 

To  ascertain  with  accuracy  the  nature  and  extent  of  the 
right  so  conferred,  it  is  necessary  to  repeat  what  I  have  be- 
fore stated,  that  the  commutation  is  not  made  imperative 
but  is  optional  both  with  the  Seigniors  and    Ceiisitaires.     It 
is  what  the  French  lawyers  call  line  faculte.    Merlin,  speak- 
c-  ing  of  rights  acquired,  says  :    "  Mais  tel  n'est  jamais  un 
"  droit  purement   facultatif,  a   moins  qu'il  n'ait  ete  exerce, 
"  et  que,  par  l'exercice  qui  en  a  ete  fait,  la  chose  qui  en  est 
"  l'objet,  ne  soit  devenue  notre  propriety.  En  effet,  il  en  est 
"  des  facultes  accordees  par  la  loi,  comme  des  facultes  ac- 
"  cordees  par  des  individus.  Tant  que  celles-ci  ne  prennent 
"  point  le  caractere  de  droits  contractuels,  elles  sont  toujours 
"  essentiellement    revocables.     Or,  le    legislateur   ne    con- 
"  tracte   jamais,  lorsqu'il    accorde    une  faculte  ;  il  permet, 
"  mais  il  ne  s'oblige  pas  ;  il  conserve  done  toujours  le  pou- 
"  voir  de   retirer  sa  permission  ;  et   ceux  a  qui  il  la  retire, 
"  avant  qu'ils  en  aient  fait  usage,  n'ont  aucun  pretextc  pour 
u  s'en  plaindre." 
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The  opinion  thus  expressed  by  Merlin  is  so  consonant  to 
reason,  and,  when  applied  to  contracts,  so  conducive  to 
the  maintenance  of  that  good  faith,  the  observance  of  which 
every  legislator  must  enforce,  that  it  requires  no  elaborate 
argument  in  its  support.  Apply  it  to  the  question  now  under 
consideration.  On  the  5th  August,  1822,  the  Seigniors  were 
told  they  might,  if  they  thought  it  advantageous  to  them- 
selves, commute  the  tenure  under  which  they  held  their 
lands.  On  the  22nd  June,  1825,  the  same  right  was  again 
given  to  them  and  extended  to  their  Censitaires,  and  yet,  in 
1854,  that  is  32  years  after  the  right  has  been  given  to  the 
Seigniors,  and  29  years  after  it  has  been  given  to  the  Cen- 
sitaires,  these  persons  who  have  not  exercised  their  right 
of  option,  but  who,  by  not  exeicising  their  right,  have  clearly 
shewn  their  preference  for  the  old  tenure  en  fief  et  seigneurte, 
set  up  a  cry  of  injustice  and  deny  the  right  of  the  Legisla- 
ture to  deprive  them  of  their  option.  Their  argument  is 
this  :  the  law  is  still  in  force,  and  as  we  have  not  been 
limited  as  to  time,  we  have  a  right  this  day  to  make  our 
option.  My  answer  to  them  is  :  so  long  as  you  have  not 
exercised  the  right  of  option  granted  to  you,  you  have  no 
vested  right,  and  consequently,  so  long  has  the  Legislature 
the  power  of  withdrawing  the  right  of  option  granted  you. 

As  to  the  reference  made  to  an  alleged  Address  of  the 
Legislative  Council  and  of  the  Legislative  Assembly,  as 
also  to  the  opinions  of  the  Attorney  General  for  Lower  Ca- 
nada, there  is  an  error  of  fact.  The  Attorney  General  clear- 
ly states,  that  the  object  was  not  to  deprive  Seigniors  of  the 
rights  acquired  in  virtue  of  commutations  already  made,  but 
to  take  from  Seigniors,  who  had  not  commuted,  the  right  of 
availing  themselves  of  the  enactments  of  the  Imperial  Sta- 
tutes on  this  subject.  Prudential  considerations  dictated 
such  a  step  ;  but  it  can  be  of  little  weight  with  the  Judge 
called  upon  to  declare  what  the  law  is.  The  Judges  in 
England  have  refused  to  enforce  the  execution  of  a  law, 
though  its  existence  was  admitted  by  an  Act  of  Parliament, 
the  Judges  being  of  opinion  that  the  law  was  not  in  force. 
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I  will  now  come  to  the  objection  urged  that  the  Provin- 
cial Statute  introduces  one  tenure,  franc-alien.,  and  the  Im- 
perial Acts  another  and  a  different  tenure,  free  and  com- 
mon soccage.  The  answer  is  plain  and  obvious.  The  te- 
nure, so  to  be  introduced  in  virtue  of  the  Imperial  Acts,  was 
considered  a  benefit  to  the  Censitaircs  who  claimed — A  Sei- 
gnior, who  has  himself  commuted,  and  who  is  called  upon 
to  commute  with  his  Censitaire,  has  certainly  an  interest  in 
getting  a  fair  value  put  on  his  Censitaire's  land  ;  but  once 
this  value  ascertained  and  the  amount  paid,  the  tenure  by 
which  the  Censitaire  will  hold  the  land  afterwards  is  a 
matter  in  which  the  Seignior  has  no  interest  whatever,  this 
concerns  the  Gensitaire  alone,  and  to  him,  the  Censitaire, the 
argument  against  the  pretended  vested  right  of  the  Seignior 
who  has  not  commuted,  is  equally  applicable  and  conclu- 
sive. 

To  the  objection  that  the  mode  of  ascertaining  the  value 
as  prescribed  by  the  Provincial  Statute,  is  different  from  the 
mode  prescribed  by  the  Imperial  Act,  there  are  two  answers. 

First,  the  mode  prescribed  by  the  Imperial  Statute,  ap- 
plies only  to  the  Censitaire  who  is  desirous  of  commuting 
the  old  tenure  into  that  of  free  and  common  soccage.  As 
this  is  entirely  optional  with  the  Censitaire^  the  Seignior  who 
has  himself  commuted,  can  take  no  action  in  the  matter  so 
long  as  the  Censitaire  does  not  make  known  his  desire  to 
obtain  such  tenure.  The  Imperial  Statute  clearly  docs  not 
apply  to  the  case  of  a  Gensitaire  demanding  a  tenure  totally 
different.  If,  therefore,  the  Censitaire  will  not  avail  himself 
of  the  right  given  to  him  by  the  Imperial  Act,  as  he  cannot  be 
compelled  to  do  so,  it  is  clear  the  provisions  of  the  Imperial 
Act  cannot  be  extended  to  the  case  of  one  whose  demand  is 
altogether  different  from  that  contemplated  by  it. 
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II. 

OF    THE    SEIGNIORIAL    GRANTS    BY    THE    KING    OF    FRANCE. 

I  am  of  opinion  that  the  grant  by  the  King  of  France  of 
&jief  and  seigniory  to  be  held  en  plcine  propriete  according 
to  the  Custom  of  Paris,  had  the  effect  as  well  by  the  terms 
of  the  grant  as  by  law,  of  transferring  the  entire  and  ab- 
solute right  of  property  dominium  plenum,  jus  integrum,  in 
the  land  so  granted,  and  that  the  grantee  thereby  became 
vested  with  the  same  rights,  as  to  the  sale  and  disposal  of 
his  property,  as  the   Seignior  in  France   had. 

By  a  subsequent  law  of  the  King  of  France  of  the  6th  of  July 
1711,  known  as  the  Arret  of  Marly,  this  entire  and  absolute 
right  was  considerably  modified  ;  the  King  having  conferred 
on  the  inhabitants  of  the  Country,  the  right  of  demanding  from 
the  Seignior  a  concession  of  lands  in  the  seigniory,  and  on  the 
refusal  of  the  Seignior  to  make  such  a  grant,  having  autho- 
rized the  Governor,  Lieutenant  Governor  and  Intendant  of 
Canada  to  make  such  grants  on  the  terms  and  conditions  of 
the  pre-existing  grants  in^the  same  seigniory.  This  Arret  un 
questionably  conferred  on  the  inhabitants  a  right  which  they 
previously  had  not,  and  imposed  on  the  Seigniors  an  obli- 
gation not  to  be  found  in  the  Custom  of  Paris,  and  unknown 
to  the  law  of  France,  as  it  existed  at  the  time  the  Conseil 
Superieur  was  established  at  Quebec.  From  the  time  this 
Arret  became  law  in  Canada,  a  Seignior  could  not  ef- 
fectually withhold  a  grant  from  the  habitant  who  insisted  on 
obtaining  the  concession  of  a  piece  of  ground.  But,  in 
my  opinion,  neither  the  letter  nor  the  spirit  of  this  A/ ret 
prohibited  a  private  agreement  based  upon  the  mutual  under- 
standing between  the  Seignior  and  the  habitant.  This 
private  contract,  the  result  of  what  both  the  contracting 
parties  considered  it  besJ  to  promote  their  interests  must,  in 
the  absence  of  fraud  and  error,  be  held  binding  on  the 
parties.  Volenti  non  fit  injuria.  I  am  unable  to  conceive 
any  grounds   of  public   policy  which  would  justify  any  in- 
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terference  with  the  terms  and  conditions  of  such  a  contract. 
This  Arret  was  evidently  promulgated  in  favor  of  intended 
settlers,  with  the  view  of  securing  to  them  a  grant  of  land 
to  be  held  en  seigneurie,  but  it  never  was,  it  could  not  be 
the  intention  of  the  King  of  France  to  prevent  a  habitant 
making  what  is  called  a  good  bargain  for  himself.  If, 
therefore,  an  applicant  for  a  grant  considered  the  terms  and 
conditions  on  which  former  grants  were  made  in  the  sei- 
gniory contrary  to  his  interest,  it  would  be  a  strange  per- 
version of  the  meaning  of  words  to  call  that  sound  policy 
which  prohibited  a  man  promoting  his  own  interest  and  that 
of  his  family  by  a  contract  with  his  Seignior  on  terms  fully 
understood  by  both  and  by  both  considered  beneficial  to 
them. 

In  a  letter  written  by  Messrs  Beauharnois  and  Hocquart, 
dated  10  Oct.  1730,  and  addressed  to  the  Minister  of  France, 
it  is  stated  that  Mr.  Hocquart  refused  to  set  aside  contracts 
between  Seigniors  and  Censitaires  entered  into  voluntarily 
and  without  fraud  ;  M.  Hocquart  stating,  with  great  reason, 
that  as  the  Cemitaire  had  not  availed  himself  of  the  law  in 
his  favor,  he  could  not  afterwards  complain.  Volenti  not  fit 
injuria  are  the  very  vs^ords  used  by  Hocquart.  The  decision 
thus  made  known  to  the  French  Government  was  not  dis- 
approved of. 

It  is  true  the  French  King,  by  the  Arret  of  6th  July  1711, 
has  declared  that  in  making  grants  of  land  in  Canada,  he 
intended  to  promote  settlement  in  the  Country,  by  clearing, 
cultivating  and  improving  the  land.  And,  therefore,  any 
contract,  entered  into  since  the  Arret  became  law  in  Canada, 
having  a  tendency  to  defeat  this  intent,  might  have  been 
set  aside  as  being  prohibited  by  law.  But  any  covenant, 
not  prohibited  by  law  and  not  of  a  tendency  to  defeat  the 
intention  of  the  King  of  France,  is  valid.  It  is  for  the 
Courts  of  Justice  to  make  a  due  application  of  these  gene- 
ral principles  to  each  contract  submitted  for  their  judgment. 
I  will  here  observe  that  it  is  easy  to  suppose  a  case  in  which 
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a  reserve,  standing  alone  in  a  contract,  might  be  declared 
legal  and  binding  on  the  parties,  and  that  the  same  reserve, 
when  included  with  several  others  in  one  and  the  same  con- 
tract, would  be  declared  illegal,  and,  therefore,  not  binding 
on  the  ground  that  the  several  reserves,  thus  included  in 
our  contract,  would  put  it  out  of  the  power  of  the  Censitaire 
to  clear  and  improve  the  land,  and  thus  impede  the  settle- 
ment of  the  Country. 

The  decision  in  all  such  cases  must  rest  on  the  general 
principle  that  all  laws  promulgated,  not  solely  for  the  pro- 
tection of  private  rights,  but  with  the  view  of  promoting  the 
general  interests  of  the  whole  community,  are  to  be  con- 
sidered laws  of  public  policy,  which  contracting  parties 
cannot  set  aside  by  conventional  stipulations.  The  two 
Arrets  de  Marly  referred  to,  must  be  considered  as  laying 
down  rules  of  public  policy,  (Tordre  public,  in  so  far  as  their 
enactments  tend  to  promote  the  settlements  in  the  Country  ; 
their  provisions  cannot  be  so  construed  as  to  affect  the  vali- 
dity of  any  private  covenants  not  of  a  tendency  to  impede 
such  settlement. 

It  is  almost  unaccessary  to  add  that,  the  opinion  above 
expressed,  of  the  right  of  a  Seignior  to  withhold  a  grant 
previous  to  the  Arrest  of  Marly,  does  not  apply  to  the  grants, 
if  any  exist,  made  by  the  King  of  France,  in  which  the  obli- 
gation to  grant,  concede?-,  is  expressly  imposed  on  the  grantee. 

As  to  a  fixed  rate,  quotite  de  cens,  I  confess  I  have  listened 
in  vain  for  a  reason  sufficiant  to  raise  a  doubt  in  my  mind 
on  the  subject ;  for  it  is  a  fact  that,  previous  to  the  Arret  of 
Marly,  there  was  no  law  fixing  such  a  rate,  nor  can  any 
judgment,  pronounced  either  before  or  since  the  cession  of 
the  Colony,  be  referred  to,  in  which  the  rate  is  acknow- 
ledged to  be  fixed.  In  fact,  the  rate  differed  in  different  sei- 
gniories and  at  different  times.  The  French  Government 
acknowledged  the  rate  was  not  fixed,  and  in  Mr.  Dunkin's 
Summary,  No.  427,  clause  11,  the  grantee  is  allowed  to  fixe 
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a  rate  "  en  egard  a  la  qualite  et  situation  des  heritages  au 
temps  des  concessions."  Further,  the  correspondance  between 
the  Intendant  of  Canada  and  the  French  Minister,  in  Paris, 
expressly  acknowledges  the  rate  was  not  fixed  ;  and  such 
was  the  opinion  of  the  three  French  jurists  as  it  will  be 
found  in  the  2d  Volume  of  the  Seigniorial  Documents.  The 
Attorney  General,  in  the  answer  he  has  given  to  his  own  13th 
question,  admits  the  rate  was  not  fixed  by  law.  Cugnet 
says  the  same  thing,  and  the  paper  writing  intituled  "  Do- 
cument trouve  dans  les  Archives  de  la  Marine  en  France" 
likewise  acknowledges  the  right  was  not  fixed. 

With  such  authentic  documents  before  us,  I  cannot  enter- 
tain a  doubt  on  the  subject. 

It  has  been  argued  that  the  Arret  of  Marly  of  6th  of  July, 
1711,  establishes  a  fixed  rate.  I  answer  it  does  no  such  thing, 
but  the  very  contrary.  Had  it  been  the  intention  of  the 
King  of  France  to  establish  by  that  Arret  a  fixed  rate,  the 
King  would  have  said  in  plain  words  the  Seignior  shall  con- 
cedeat  1,  2,  3  sols  per  or  pent,  or  any  other  given  amount. 
Thisdie  has  not  said' for  the  plain  reason  that  he  did  not 
intend  it.  By  this  Arret  the  rule  of  the  old  feudal  law  of 
France  is  laid  down.  So  that  this  very  ArrH  may  be 
referred  to  as  conclusively  establishing  there  was  no  fixed 
rate. 

In  virtue  of  this  Arret,  the  Governor,  Lieutenant  General 
and  Intendant  called. upon  to  make  a  grant,  when  the  Sei- 
gnior had  refused,  must  on  the  same  day  have  pronounced 
several  judgments  fixing  one  rate  in  one  seigniory,  and 
another  and  a  different  rate  in  each  seigniory  in  which  a 
grant  was  ordered.  Of  this  it  is  impossible  to  doubt.  How 
then  can  it  be  said  a  rate  was  fixed  ? 

As  to  the  relief,  I  am  obliged  to  admit  its  legal  existence. 

In  a  report  submitted  to  Sir  Guy  Carleton,  the  Governor 
of  Lower  Canada,  it  is  said  the  46  and  48  articles  of  the 
Custom  of  Paris  are  not  observed  ;  but  of  the  48  article 
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which  defines  the  droit  de  relief,  not  one  word  is  said  that 
it  also  had  been  set  aside.  But  in  admitting  its  legality, 
the  Judges  have  remarked  that  it  had  not  been  demanded. 
It  is  easy  to  understand  that  in  a  Colony,  in  its  infant  state, 
no  such  right  could  be  enforced  without  ruining  the  Sei- 
gnior. It  is  proper  to  add  that  Cugnet,  a  writer  well  in- 
formed on  all  that  occured  in  his  day,  says  the  droit  de  relief 
was  abolished  by  the  King  of  Fiance  by  a  law  enregisteied 
in  Canada. 

On  the  question  of  desuetude,  the  Declaration  of  1743,  is 
conclusive  as  to  the  time  of  the  French  Government. 

Since  the  cession  of  the  Colony  by  the  French,  to  esta- 
blish desuetude  we  should  require  evidence  to  show  that  the 
Seigniors  had  refused  to  concede  and  that  the  Government 
and  the  people  of  the  Country  had  acquiesced  in  this.  We 
have  no  such  evidence.  We  cannot  rest  an  opinion  on 
facts  not^proved  ;  if  we  could,  we  must  come  to  the  conclu- 
sion that  the  Arrets  had  not  fallen  en  desuetude. 

III. 

OF    THE    JURISDICTION    OF    THE    COURTS. 

The  French  King,  in  the  two  Arrets,  commonly  called 
Arrets  de  Marl//,  of  the  same  date,  6th  July,  1711,  kept  in 
view  the  distinction  clearly  existing  between  the  powers  of 
a  Governor  and  those  of  an  Intendant.  To  the  latter  alone, 
he  gave  the  power  of  re-uniting  certain  lands  to  the  domain. 
And  why  ?  Because  the  Arret  having  imposed  on  the  gran- 
tee the  obligation  de  lenir  feu  et  lieu,  the  demand  for  such 
re-union  was  based  on  the  letter  of  the  law,  the  injunctions 
whereof  had  not  been  obeyed  by  the  grantee.  When  the 
original  grants  were  made  on  such  terms,  it  required  no 
special  law  to  enable  the  King  to  demand  such  re-union, 
lie  had  against  his  grantee  the  action  ex  contractu  to  res- 
cind the  grant  on  the  ground  of  non-compliance  with  the 
terms  on  which  it  had  been  made.     So  had  every  Seignior 
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against  his  Censitaire  a  like  action  ex  contractu  to  obtain 
such  re-union.  With  the  execution  of  this,  the  second  Ar- 
ret de  Marly,  the  powers  conferred  being  purely  and  ex- 
clusively of  a  judicial  character,  the  French  Governor  had 
nothing  to  do. 

Not  so  with  the  first  Arret.  By  it  the  King  imposed  on 
the  Seigniors  the  obligation  of  granting  lands  to  such  of  the 
inhabitants  as  made  a  demand,  and  in  case  of  refusal,  power 
was  given  to  the  Governor,  Lieutenant  General  and  Inten- 
dant  to  make  such  a  grant  on  the  terms  and  conditions  there- 
in expressed.  Why,  I  ask,  such  a  distinction  in  the  two 
laws  passed  on  the  same  day  ?  Plainly,  because  the  demand 
for  a  re-union  being  based  either  on  the  letter  of  the  law  or 
on  the  terms  of  a  contract,  the  powers  to  be  exercised  were 
strictly  of  a  judicial  character.  But  the  granting  of  lands 
and  the  making  of  contracts  with  persons  desirous  of  set- 
tling in  Canada  and  cultivating  the  land,  is  no  part  of  the 
business  of  a  Court  of  Justice.  This  is  a  measure  exclusi- 
vely of  an  administrative  character,  and  therefore  very  pro- 
perly confided  to  the  King's  Representative  in  Canada,  that 
is,  the  Governor,  assisted  by  the  other  officers  named.  The 
Arret  provides  for  the  case  of  a  difference  of  opinion  existing 
among  these  officers,  and  directs  that  no  grant  be  made 
until  the  King's  orders  are  received  ;  it  also  gives  the  power 
of  calling  in  the  oldest  Counsellor  of  the  Cornell  Superieur, 
concluding  with  these  remarkable  words  :  le  tout  sans  preju- 
dice de  la  preponderance  de  la  voix  des  Gouverneurs  dans  let 
affaires  concernant  notre  service  oil  elle  doit  avoir  lieu.  This 
certainly  would  be  strange  language  to  use  on  organising  a 
Judiciary  Department.  It  is  very  plain  and  intelligible  when 
applied  to  a  land  granting  department  or  to  a  Board  of  Pub- 
lic Works  ;  but  the  idea  of  calling  in  a  Counseller  of  State, 
who  might  be  a  Bishop,  or  his  Grand  Vicar,  or  a  Receiver 
General,  to  assist  the  judiciary  in  making  up  a  judgment, 
and  forbidding  judgment  being  pronounced  until  the  King's 
orders  had  been  notified  to  the  Judges,  is  somewhat  novel, 
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and  I  might  add  startling  in  legislation.  To  my  mind,  the 
intention  of  the  King  of  France  to  retain  in  his  own  hands, 
uncontrolled  by  the  Judiciary,  the  power  of  granting  lands  to 
whom  he  judged  it  expedient,  and  on  the  terms  he  deemed 
most  advantageous  to  promote  the  settlement  of  the  Courtry  is 
conveyed  in  language  as  plain  and  unambiguous  as  it  is  pos- 
sible to  make  use  of.  If  the  language  of  the  Arrets  admitt- 
ed of  a  doubt,  before  I  acknowledged  these  powers  to  be  vested 
in  a  Court  of  Justice,  I  would  put  this  question.  How  are 
such  powers  to  be  exercised  by  a  Court  of  Justice  ?  on  what 
data  ?  If  called  upon  as  a  Judge  to  decide  on  the  conflicting 
claims,  of  any  two  individuals,  I  have  the  severe,  unbending 
rule  of  .law  to  look  to  as  my  guide,  but  when  called  upon 
to  make  a  grant  of  the  unconceded  lands  of  the  Crown 
throughout  Lcwer  Canada,  by  what  rule  am  I  to  be  guided  ? 
Can  I  find  that  rule  laid  down  in  any  legislative  enactment, 
or  explained  by  any  jurist  who  has  written  on  the  laws  of 
Canada.  I  may  be  told  that  this  rule  is  to  be  found  in  the 
Arret  of  Marly,  but  this  I  deny.  This  Arret  did  not  vest^aay 
absolute  right  in  the  first  applicant.  The  Governor,  Lieute- 
nant General  and  Intendant  might  have  rejected  the  de- 
mand or  grounds  which  a  Court  of  Justice  could  not  and  ought 
not  to  enter  into,  such,  for  instance,  as  the  well  established 
inability  of  the  applicant  to  fulfil  his  agreement,  either  from 
want  of  pecuniary  means  or  other  causes.  Further  to  illus- 
trate what  I  have  said,  I  will  suppose  these  powers  to  have 
been  lately  vested  in  a  Subordinate  Officer  of  the  British 
Government,  and  that,  on  his  refusal  to  make  a  grant,  an  ap- 
plication were  made  to  a  Court  of  Justice  for  a  writ  of  Man- 
damus. Would  not  such  refusal  be  justified  by  showing  the 
instructions  of  the  Government  of  this  day  no  longer  to 
grant  lands  on  the  old  terms  and  conditions?  Would  any 
man  seriously  contend  that  it  was  the  intention  of  the  French 
jng,  that  his  policy,  settled  more  than  a  century  back,  for 
the  grmUiogof  lands,  should  continue  unchanged,  and  above 
all  future  controi4?  The  words  of  the  first  Arret  of  Marly 
shew  the  contrary,  and  if  so  uncontrolled,  Courts  of  Justice 
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must  take  their  instructions  from  a  State  Officer,  as  a  land 
agent  receives  his  from  his  employer.  In  one  word,  in  the 
exercise  of  this  power,  so  deeply  affecting  the  future  wel- 
fare of  the  Country,  a  Court  of  Justice  must  be  above  all 
controlling  power  on  the  part  of  the  Executive  Department, 
or  it  must  act  in  strict  obedience  to  the  mandates  of  that 
Department.  To  confide  the  granting  of  the  lands  of  the 
Country  to  the  Judiciary,  uncontrolled  by  instructions  which 
the  state  of  the  Country  and  public  policy  must  call  for,  from 
time  to  time,  would  be  so  strange  a  confounding  of  powers, 
that  it  is  impossible  to  suppose  it  to  have  been  the  intention 
of  the  French  King  ;  so  to  interpret  the  law  as  to  require  the 
Judges  to  receive  their  instructions  as  land  agents,  from  time 
to  time,  would  be  subversive  of  all  the  ideas  we  have  hitherto 
entertained  on  the  administration  of  justice. 

But  it  is  said  that  as  the  reunion  might  have  been  ordered 
by  the  Intendant  alone,  his  judiciary  powers  are  now  vested 
in  the  existing  Courts,  and  therefore  these  might  pronounce 
such  reunion. 

I  answer  that  such  is  not  the  case  as  to  the  first  Arrit  of 
Marly.  By  it  no  such  power  is  given  to  the  Intendant  alone, 
but  the  very  contrary,  as  the  Arrit  directs  that  the  reunion 
shall  be  pronounced  by  the  Ordinances  of  the  Governor, 
Lieutenant  General  and  the  Intendant  a  la  diligence  du  Pro- 
cur  eur -General  du  Conseil  Superieur  de  Quebec.  So  far  from 
the  Intendant  being  allowed  to  exercise  this  power  alone, 
the  French  King,  by  a  Declaration  of  the  17th  of  July, 
1743,  reiterates  his  orders  to  these  high  public  officers  to 
act  together,  conjointement,  provides,  as  I  have  above 
shewn,  for  the  case  of  absence  of  one  of  them,  and  declares 
null,  in  the  following  words,  touies  reunions  qui  ne  seront 
pas  prononcees  et  tous  jugements  qui  ne  seront  pas  rendus  en 
commun  par  eux  ou  leurs  representants. 

I  am  not  called  upon  to  justify  the  Arret  of  the  French 
King.     I  take  this  Arret  as  I  find  it,  and  whatever  may  be 
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said  to  shew  that  this  demand  of  reunion,  whether  founded 
on  the  letter  of  the  law,  or  on  the  terms  of  the  contract, 
ought  to  be  decided  by  a  Court  of  Law,  I  answer  the 
Legislator  has  ordered  otherwise. 

As  to  the  2nd  Arrdt  of  Marly,  it  provides  for  the  reunion 
to  the  demesne  of  the  Seigniors  only,  not  of  the  Crown, 
I  have  already  observed  that  this  demand  of  reunion  was- 
based  on  the  letter  of  the  Arre!t>  and  on  this  ground  it  was  a 
judiciary  power.  This  Afrit  gave  the  Intendant  the  power 
of  proceeding  in  a  summary  manner,  on  the  certificate  given 
by  the  Cures  et  Capitaines  de  la  Cdte.  As  the  latter  officer  has- 
been  unknown  in  Canada  since  it  has  become  a  British 
Colony,  and  no  law  has  prescribed  that  other  evidence  shall 
be  received  in  lieu  of  his  certificate,  this  summary  jurisdic- 
tion could  no  longer  be  exercised. 

All  persons  who  have  taken  any  part  in  the  administra- 
tion of  justice  in  Lower  Canada  will  be  forcibly  reminded  of 
the  existence  of  the  late  Court  of  Appeals,  composed  in  part, 
of  members  of  the  Executive  Council.  But  on  reference  to  the 
Provincial  Laws  on  this  subject,  it  is  easely  ascertained 
that  the  late  Court  of  Appeals  exercised  no  legislative  or 
administrative  power,  its  jurisdiction  was  strictly  confined  to 
the  power  vested  in  a  Court  of  law.  It  was  not  therefore 
as  officers  of  the  Executive  Department  but  as  Judges  that 
the  members  took  their  seat  in  the  Courts  of  Appeals. 

The  Courts  in  the  District  of  Quebec  have  never  exercised 
these  powers.  The  action  instituted  by  Dubois  against  the 
late  Sir  John  Caldwell,  Seignior  of  Lauzon,  was,  it  is  true, 
dismissed  on  a  preliminary  plea,  but  the  opinion  of  the 
Court  was  so  well  known  at  the  time  that  Dubois  abandoned 
his  claim. 

These  reasons  induce  me  to  say  that  the  Courts  of  Justice 
have  not  the  power  of  making  grants  of  land  in  virtue  of  the 
Arret  of  Marly. 


OPINION 


OF    THE 


HOI.  ME.  JUSTICE  AILWIN'S. 


In  delivering  my  opinion  upon  this  occasion,  I  deem 
myself  called  upon  to  begin  by  adverting  to  the  first  supple- 
mentary or  counter-question  submitted  by  Dame  Louise 
Chartier  de  Lotbiniere,  wife  of  the  Hon.  Robert  Unwin  Har- 
wood,  and  the  proposition  stated  to  this  Court,  on  her  be- 
half. That  proposition  asserts  that  the  Arrets  and  Declara- 
tion of  the  King  of  France,  upon  which  such  stress  has  been 
laid  by  Mr.  Attorney  General,  cannot  be  held  to  affect,  in 
any  wise,  any  lands  in  Canada  being  within  the  enclave  of 
any  fief  or  seigneurie  : — Firstly,  as  to  which  the  seignior 
holding  the  same  may  have  obtained  from  the  Crown  of 
Great  Britain  and  Ireland,  a  commutation  of  all  feudal 
burthens  due  to  the  Crown  thereon,  and  a  re-grant  of  the 
lands  thereof  under  the  tenure  of  free  and  common  soccage, 
by  virtue  of  the  Statutes  of  the  Imperial  Parliament,  the  3 
Geo.  IV.  c.  119,  commonly  called  the  Canada  Trade  Act, 
and  the  Act  of  the  6  Geo.  IV.  c.  59,  known  as  the  Canada 
Tenures  Act ; — or,  secondly,  as  to  which  the  seignior  hold- 
ing the  same  may,  in  the  terms  of,  and  under  the  said  Sta- 
tutes, or  either  of  them,  duly  have  applied  to  Her  Majesty, 
or  any  of  her  predecessors,  for  such  commutation,  release, 
and  re-grant ; — or,  thirdly,  as  to  which  the  seignior  may 
hereafter  apply ; — or,  fourthly,  as  to  any  person  holding  any 

of  such  lands  whether  en  fief  or  otherwise  ; — or,  fifthly,  in 
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respect  of  any  contracts  thereto  belonging.  My  attention  i 
first  directed  to  this  proposition,  because,  whatever  may 
have  been  the  object  of  the  party  who  asserted  it,  if  true,  its 
practical  and  necessary  result,  and  the  consequence  arising 
therefrom  are,  not  only  to  supersede  the  Arrets  and  Decla- 
ration referred  to,  but  the  very  statute  of  the  Province  by 
which  this  Court  is  empowered  to  sit  here.  Whatever  may 
be  the  consequences,  and  I  am  deeply  impressed  with  their 
importance,  they  cannot  weigh  a  feather  in  the  scales  of 
justice.  It  is  urged,  then,  that  the  statutes  of  the  Imperial 
Parliament  in  question,  are  in  full  force,  and  entitle  the 
owners  of  seigniories  to  obtain  from  the  Crown  a  commuta- 
tion of  tenure  now,  and  al  all  times  hereafter,  till  repealed, 
To  test  the  question,  each  of  the  two  statutes  upon  this  sub- 
ject must  be  examined.  Beginning  with  the  first  in  order 
of  time,  the  3  Geo.  IV,  c.  119,  the  reader  will  notice,  that  it 
is  an  Act  for  the  regulation  of  Canadian  trade,  and  that  yet 
it  contains  two  provisions  unconnected  with  the  subject  and 
relating  to  one  very  different,  namely,  the  Tenure  of  Lands 
in  Canada.  These  provisions  are  contained  in  the  31st  and 
32nd  sections,  which  are  as  follow : — 

"  XXXI.  And  whereas  doubts  have  been  entertained 
whether  the  tenure  of  lands  within  the  said  Provinces  of 
Upper  and  Lower  Canada  holden  in  fief  and  seigniory  can 
legally  be  changed  ;  And  whereas  it  may  materially  tend 
to  the  improvement  of  such  lands,  and  to  the  general  ad- 
vantage of  the  said  Provinces,  that  such  tenures  may  hence- 
forth be  changed  in  manner  hereinafter  mentioned :  Be  it 
therefore  further  enacted  and  declared,  that  if  any  person  or 
persons  holding  any  lands  in  the  said  Provinces  of  Lower 
and  Upper  Canada,  or  cither  of  them,  mfief  and  seigniory, 
and  having  legal  power  and  authority  to  alienate  the  same, 
shall  at  any  time  from  and  after  the  commencement  of  this 
Act  surrender  the  same  into  the  hands  of  His  Majesty,  His 
heirs  or  -urocssors,  and  shall  by  petition  to  His  Majesty,  or 
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to  the  Governor,  Lieutenant-Governor  or  person  administer- 
ing the  Government  of  the  Province  in  which  the  lands  so 
holden  shall  be  situated,  set  forth  that  he,  she,  or  they,  is  or 
are  desirous  of  holding  the  same  in  free  and  common  soc- 
cage, such  Governor,  Lieutenant-Governor,  or  person  ad- 
ministering the  Government  of  such  Province  as  aforesaid 
in  pursuanc  of  His  Majesty's  instructions,  transmitted 
through  his  Principal  Secretary  of  State  for  Colonial  Affairs, 
and  by  and  with  the  advice  and  consent  of  the  Executive 
Council  of  such  Province,  shall  cause  a  fresh  grant  to  be 
made  to  such  person  or  persons  of  such  lands  to  be  holden 
in  free  and  common  soccage,  in  like  manner  as  lands  are 
now  holden  in  free  and  common  soccage  in  that  part  of 
Great  Britain  called  England;  subject  nevertheless  to  pay- 
ment to  His  Majesty,  by  such  grantee  or  grantees,  of  such 
sum  or  sums  of  money  as  and  for  a  commutation  for  the  fines 
and  other  dues  which  would  have  been  payable  to  His  Ma- 
jesty under  the  original  tenures,  and  to  such  conditions  as  to 
His  Majesty,  or  to  the  said  Governor,  Lieutenant  Governor, 
or  person  administering  the  Government  as  aforesaid,  shall 
seem  just  and  reasonable  ;  Provided  always,  that  on  any 
such  fresh  grant  being  made  as  aforesaid,  no  allotment  or 
appropriation  of  lands  for  the  support  and  maintenance  of  a 
Protestant  Clergy  shall  be  necessary ;  but  every  such  fresh 
grant  shall  be  valid  and  effectual  without  any  specification 
of  lands  for  the  purpose  aforesaid  ;  any  law  or  statute  to  the 
contrary  thereof  in  any  wise  notwithstanding. 

XXXII.  And  be  it  further  enacted,  that  it  shall  and  may 
be  lawful  for  His  Majesty,  His  heirs  and  successors,  to  com- 
mute with  any  person  holding  lands  at  cens  et  rentes  in  any 
censive  or  fief  of  His  Majesty  within  either  of  the  said  Pro- 
vinces, and  such  person  may  obtain  a  release  from  His  Ma- 
jesty of  all  feudal  rights  arising  by  reason  of  such  tenure, 
and  receive  a  grant  from  His  Majesty,  his  heirs  or  succes- 
sors, in  free   and   common  soccage,  upon  payment   to  His 
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Majesty,  his  heirs  or  successors,  may  deem  to  be  just  and 
reasonable,  by  reason  of  the  release  and  grant  aforesaid, 
and  all  such  sums  of  money  as  shall  be  paid  upon  any  com- 
mutations made  by  virtue  of  this  Act  shall  be  applied  towards 
the  administration  of  justice  and  the  support  of  civil  govern- 
ment of  the  said  Province." 

These  sections  are  declaratory,  and  to  remove  then  ex- 
isting doubts,  and  they  are  also  remedial,  as  furnishing 
means  for  effecting  a  change  henceforth,  which  "  may  ma- 
terially tend  to  the  improvement  of  such  lands,  and  to  the 
general  improvement  of  the  said  Provinces."  The  enact- 
ment is,  that  if  at  any  time  from  and  after  the  commence- 
ment of  this  Act,  a  surrender  be  made  and  a  petition  pre- 
sented, setting  forth  the  desire  of  the  holder  of  lands  en  fief 
to  hold  the  same  in  free  and  common  soccage,  the  Governor, 
&c,  shall  cause  a  fresh  grant  to  be  made  to  such  person  of 
the  said  lands,  to  be  holden  in  free  and  common  soccage, 
as  lands  are  now  holden  under  that  tenure  in  England. 
Here  the  surrender  of  the  land,  followed  by  the  signification 
of  the  desire  of  the  holder,  is  made  to  suffice  to  secure  the 
commutation  of  tenure.  The  grantee  is  subjected  to  the 
payment  of  such  sum  or  sums  as  a  commutation  for  the  fines 
and  other  dues,  payable  under  the  original  grant  of  tenure, 
and  to  such  conditions  as  to  the  Crown  of  Great  Britain 
shall  seem  just  and  reasonable.  So  much  for  the  holders 
en  fief.  By  the  32nd  Section,  the  censitaires  of  the  Crown 
are  enabled  to  obtain  a  release  from  all  feudal  rights,  and 
to  receive  a  grant  in  free  and  common  soccage,  merely  upon 
payment  of  such  sum  of  money  as  the  Crown  may  deem  to 
be  just  and  reasonable,  and  without  any  condition  annexed. 
And  the  Act  appropriates  the  monies  paid  upon  any  com- 
mutations made  under  it  towards  the  administration  of  jus- 
tice, and  the  support  of  the  Civil  Government  of  the  said 
Province.  Whatever  may  have  been  the  objections  as  to 
the  mode  adopted,  in  introducing  these  two  sections  into 
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the  Canada  Trade  Act,  the  Legislature  of  this  Province,  by 
passing  our  own  Act  of  the  10  &  11  Vic.  c.  Ill,  recognised 
its  beneficial  tendency.  It  is  intituled  "  An  Act  to  facili- 
tate commutation  of  the  tenure  of  lands  en  rolure  in  the 
Queen's  Domain  into  that  of  free  and  common  soccage,  and 
to  avoid  the  unnecessary  delays  and  oxpense  heretofore  in- 
cidental to  such  commutations,"  and  provides  as  follows  : — 

"  That  whenever,  pursuant  to  the  aforesaid  Act,  passed 
in  the  Third  year  of  the  Reign  of  His  late   Majesty  King 
George  the  Fourth,  by  the  Imperial  Parliament,  intituled  : 
"  An  Act  to  regulate  the  trade  of  the  provinces  of  Lower  and 
"  Upper  Canada,  and  for  other  purposes  relating  to  the  said 
"  provinces,"  any  person,  holding  land,  real  or  immoveable 
property  a  titre  de  cens  et  rentes  within  the  censive  of  any 
fief  or  seigniory  of  Her  Majesty  in  this  Province,  or  in  any 
of  the  estates  of  the  late  Order  of  Jesuits,  shall  be  desirous 
to  obtain  a  release  from  Her  Majesty  of  all  feudal  or  seig- 
niorial rights  arising  therefrom,  and  to  commute  the  tenure 
of  such  land,  real  or  immoveable  property  from  that  en  ro- 
ture  into  free  and  common  soccage,  and  shall  apply  for  this 
purpose  to  the  proper  officer  or  agent  thereinafter  mentioned 
specially  appointed  and  duly  authorized  by  the  Governor  or 
person  administering  the  government  of  the  province  for  the 
time  being  on  the  part  of  the  Crown,  for  the  fief  or  seigniory 
in  which  such  land,  real  or  immoveable  property  is  situate, 
setting  forth  in  his  application  by  writing  the  description, 
according  to  his  titles,  of  the  land,  real  or  immoveable  pro- 
perty, the  tenure  whereof  he  is  desirous  of  commuting,  ex- 
hibiting also  therewith  his  titles,  and  requesting  commuta- 
tion of  the  tenure  of  such  land,  real  or  immoveable  property 
and  shall  have  been  mutually  agreed  upon  by  such  officer 
or  agent  on  the  part  of  the  Crown  and  the  applicant,  as  the 
commutation  fine,  indemnity  or  consideration  in  that  behalf, 
to  be  paid  to  Her  Majesty  on  the  intended   commutation,  or 
that  shall  have  been  fixed,  ascertained  and  determined  in 
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manner  hereinafter  provided,  and  have  also  duly  paid  or  se- 
cured the  payment  of  all  arrears  of  seigniorial  rights,  dues 
and  duties  which  he,  she  or  they  owed  or  may  owe  Her 
Majesty  thereupon,  or  with  which  the  said  land,  real  or  im- 
moveable property  in  respect  whereof  such  commutation, 
release  and  extinguishment  may  be  sought  or  required,  had 
been,  was  or  may  then  be  chargeable  in  favor  of  Her  Ma- 
jesty, such  officer  or  agent  shall  be  and  he  is  hereby  autho- 
rized to  execute  a  release  by  act  duly  executed  before  no- 
taries, as  nearly  as  may  be  in  the  form  prescribed  in  the 
Schedule  of  this  act  (and  for  which  the  notary  shall  be  en- 
titled to  a  fee  of  twenty  shillings,  and  no  more,  from  the  ap- 
plicant) in  the  name  of  Her  Majesty,  of  the  said  land  or  real 
property,  from  all  feudal  or  seigniorial  rights,  dues  and  in- 
cumbrances arising  and  accruing  thereupon,  to  Her  Majes- 
ty by  reason  of  the  tenure  thereof  a  titres  de  cens  et  rentes 
et  roture,  declaring  also  the  tenure  of  the  said  land  to  be  in 
virtue  of  such  release  for  ever  thereafter  commuted  into  that 
of  free  and  common  soccage,  and  which  release  and  act 
or  deed  of  Commutation  shall  be  deemed,  held  and  taken  to 
be  to  all  intents  and  purposes  tantamount  and  equivalent  to 
a  grant  of  such  land  from  Her  Majesty,  her  heirs  and  suc- 
cessors as  provided  by  the  above  recited  Act  of  the  Imperial 
Parliament  of  the  third  year  of  the  reign  of  His  late  Majes- 
ty George  the  Fourth,  and  the  commutation  of  tenure  of  the 
said  land  or  real  property  shall  thereby  be  perfect  and  ac- 
complished, and  the  land  to  which  such  commutation  shall 
relate  be  for  ever  thereafter  held  in  free  and  common  soc- 
cage, according  to  the  true  intent  and  meaning  of  the  said 
Act. 

It  is  to  be  observed  that  the  commutation  under  the  3 
Geo.  4,  c.  119,  was  to  be  obtained  "  in  manner  hereinafter 
mentioned,"  that  is,  by  surrender  and  petition.  Our  Colo- 
nial Statute  provided  a  shorter  and  less  expensive  process 
to  facilitate  the  working  of  the  said  Act,   and,   by  the    9th 
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section,  it  enacts  that  those  who  take  advantage  of  it, 
•although  their  tenure  shall  be  free  and  common  soccage, 
yet,  unlike  lands  so  held  in  England,  shall  hold  them,  so 
far  as  respects  descent,  alienation  and  dower,  as  if  they  were 
held  en  franc  aleu  roturier.  The  words  "  shall  have  been 
so  as  aforesaid  commuted  under  this  Act,  or  any  other  law 
in  force  in  this  Province,"  are  open  to  much  observation 
unnecessary  at  this  time,  as  they  are  susceptible  of  being- 
construed  into  the  future,  and  not  as  contemplating  a  retros- 
pective effect.  This  Act  of  legislation  was  not  sanctioned 
by  the  Governor  in  the  usual  way,  but  was  reserved  for  the 
signification  of  Her  Majesty's  pleasure  thereon.  The  Royal 
Assent  having  been  given  to  it,  it  was  proclaimed  as  law 
on  the  11th  December,  1817,  a  fact  which  is  to  be  remarked 
now,  though  it  must  be  more  fully  noticed  hereafter.  The 
operation  of  this  Colonial  Act  is  limited  to  the  Queen's  do- 
main and  Her  censitaires,  as  falling  under  the  32nd  section  of 
the  Trade  Act,  and  has  no  reference  to  fiefs  or  their 
holders,  as  viewed  by  the  .01st  section.  It  is  an  affirmative 
statute,  and  contains  no  negative,  express  or  implied  ;  it 
gives  greater  facilities  to  carry  out  the  Imperial  Statute,  but 
does  not  undertake  to  alter  or  repeal  it.  The  new  manner 
of  obtaining  a  commutation  is  perfectly  consistent  with  the 
manner  of  proceeding  under  the  Imperial  Statute,  and  both 
may  coexist.  So  that  the  applicant  for  commutation,  desi- 
rous of  obtaining  it  under  the  soccage  tenure  as  lands  arc 
held  in  England,  may  still  continue  to  obtain  it,  with  its 
incidents,  by  pursuing  the  more  costly  and  difficult  course 
prescribed  by  the  Imperial  Statute,  while  another  censitaire 
of  the  Crown  may  obtain,  with  much  greater  facility  at  less 
expense,  a  regrant  by  the  free  and  common  soccage  tenure, 

but  with  the  incidents  of  franc  aleu  roturier.  To  pass  now 
to  the  Imperial  Statute  of  the  6  Geo.  4,  c.  59,  it  will  be  found 
that  the  restricted  application  of  ihc  Geo.  4,  c.  119,  to  seig- 
niors and  tenants  of  the  Crown,  led  to  a  further  interference 
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on  the  part  of  the  Imperial  Legislature,  for  the  purpose  of 
extending  its  operation.  The  Statute  now  in  question  is 
intituled  "  An  Act  to  provide  for  the  extinction  of  Feudal 
and  seigniorial  rights  and  burthens  on  lands  held  a  litre  de 
fief  and  a  litre  de  cens  in  the  Province  of  Lower  Canada, 
and  for  the  gradual  conversion  of  those  tenures  into  the 
tenure  of  free  and  common  soccage,  and  for  other  purposes 
relating  to  the  said  Province."  It  provides:  "  That  whene- 
ver any  person  or  persons  holding  of  His  Majesty  as  pro- 
prietor or  proprietors  of  any  fief  or  seigniory  in  the  said  Pro- 
vince of  Lower  Canada,  and  having  legally  the  power  of 
alienating  the  same  in  which  Fief  or  seigniory  lands  have 
been  granted  and  are  held  il  Hire  defief,  in  arrierefief  or  a 
titre  de  cens,  shall  by  Petition  to  the  King,  through  the  Go- 
vernor, Lieutenant  Governor,  or  Person  administering  the 
Government  of  the  said  Province,  apply  for  a  commutation 
of  and  release  from  the  droit  de  quint,  the  droit  de  relief,  or 
other  feudal  burthens  due  to  His  Majesty  on  such  fief  or 
seigniory,  and  shall  surrender  into  the  hands  of  His  Majesty, 
His  Heirs  or  Successors,  all  such  parts  and  parcels  of  such 
fief  or  seigniory  as  shall  remain  and  be  in  his  possession 
ungranted,  and  shall  not  be  held  as  aforesaid  a  litre  de  fief 
in  arriere  fief  or  a  titre  de  cens,  it  shall  and  may  be  lawful 
for  His  Majesty,  or  for  such  Governor,  Lieutenant  Governor, 
or  Person  administering  the  Government,  as  aforesaid,  in 
pursuance  of  His  Majesty's  Instructions  transmitted  through 
one  of  His  Principal  Secretaries  of  State,  by  and  with  the 
advice  of  the  Executive  Council  of  the  said  Province  to 
commute  the  droit  de  quint  the  droit  de  relief,  and  all  other 
feudal  rights  and  burthens  due  to  His  Majesty  upon  or  in 
respect  of  such  fief  on  seigniory,  for  such  sum  of  money  or 
consideration,  and  upon  such  terms  and  conditions  as  to 
His  Majesty,  or  to  such  Governor,  Lieutenant  Governor,  or 
Person  administering  the  Government  as  aforesaid,  in  pur- 
suance of  such  instructions,  and  by  and  with  such  advice 
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&s  aforesaid,  shall  appear  meet  and  expedient  ;  and  there- 
upon to  release  the  person  or  persons  so  applying,  his,  her 
and  their  heirs  and  assigns,  and  all  and  every  the  lands 
comprised  in  such  fief  or  seigniory,  from  the  said  droit  de 
quint,  droit  de  relief,  and  all  other  feudal  burthens  due  or  to 
grow  due  thereupon  to  His  Majesty,  His  Heirs  or  Successors, 
of  whatsoever  nature  or  kind,  for  ever  ;  and  to  cause  a  fresh 
Grant  to  be  made  to  the  person  or  persons  so  applying,  of 
all  such  parts  and  parcels  of  such  fief  or  seigniory  as  shall 
as  aforesaid  remain  and  be  in  his,  her  or  their  possession 
ungranted,  and  which  shall  not  be  held  u  litre  de  fief  in 
arrierefief,  as  aforesaid,  or  a  titre  de  cens,  to  be  thencefor- 
ward holden  in  free  and  common  soccage,  in  like  manner  as 
lands  are  now  holden  in  free  and  common  soccage  in  that 
part  of  Great  Britain  called  England,  without  its  being  ne- 
cessary for  the  validity  of  such  Grant  that  any  allotment  or 
appropriation  of  Lands  for  the  support  and  maintenance  of 
a  Protestant  Clergy  should  be  therein  made  ;  any  Law  or 
Statute  to  the  contrary  thereof  notwithstanding. 

III.  "  And  be  it  further  enacted.  That  in  all  cases 
where  any  seignior  or  seigniors,  or  person  or  persons  holding 
land,  a  litre  defief'm  the  said  Province  of  Lower  Canada, 
shall  by  reason  or  means  of  a  commutation  with  His  Ma- 
jesty, or  of  a  surrender  of  his,  her,  or  their  fief  or  seigniory, 
or  any  part  thereof,  to  His  Majesty,  or  by  reason  or  means 
of  a  commutation  with  his  or  their  immediate  superior  lord 
or  seignior,  or  otherwise  howsoever,  have  obtained  or  shall 
or  may  hereafter  obtain  for  himself,  heiself,  or  themselves, 
his,  her  or  their  heirs  or  assigns,  from  His  Majesty  or  from 
the  Governor,  Lieutenant  Governor,  or  person  administering 
the  Government  of  the  said  Province  of  Lower  Canada,  or 
from  his,  her,  or  their  immediate  superior  lord  or  seignior, 
a  release  from  and  extinguishment  of  the  droit  de  quint,  or 
droit  de  relief  diuTand  payable  by  him,  her  or  them,  his, 
her  or  their  heirs  and  assigns,  for,  or  in  respect  of  land-    so 
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held  a  titre  defief,   such  seignior  or   seigniors,   person   or 
persons  aforesaid,  his,  her,  and  their  heirs  and  assigns,  shall 
be  held  and  bound,  when  thereunto  required  by  any  of  his, 
her,  or  their  censitaires,  or  the    persons  who   now  hold   or 
hereafter  may  hold  the  said  lands,  or  any  of  them,  or  any  part 
thereof,  a  titre  defief,  in  arriere  fief  as  aforesaid,  or  a  titre 
de  cens,  to  consent  to  grant,  and  alloiv  to  and  in  favor  of 
such  censitaires,  or   other  person   or  persons   as  aforesaid 
requiring  the  same,  a  commutation,  release,  and  extinguish- 
ment, of  and  from  the  droit  de  quint  and  droit  de  relief,   or 
droit  de  lods  et  ventes,  as  the  case  may  be,  and  all  other  feu- 
dal and  seigniorial  rights  and  burthens  to  which  such  censi- 
taire  or  other  person  or  persons,  his  or  their  heirs  and  assigns, 
and  his  and  their  lands  so  held  by  him  or  them,  may  he  sub- 
ject or  liable,  to  such  seignior  or  seigniors,  person  or  persons 
aforesaid,  his,  her,  or  their  heirs  and  assigns,  for  a  just  and 
reasonable  price,  indemnity,  or  consideration,  to  be  paid  for 
the  same  same,  which  price,  indemnity,  or  consideration,  in 
case  the  parties  concerned  therein  shall  differ  respecting  the 
same,  shall  be  ascertained  and  fixed  by  experts,  to  be  in  that 
behalf  nominated  and  appointed,  according  to  the  due  course 
of  law  in  the  said  Province  of  Lower  Canada,  regard  being 
had  to  the  value  of  the  said  lands  so  held  a  titre  de  cens  or  a 
titre  defief,  in  arriere  fief,  as  aforesaid. 

Under  these  provisions,  an  application  by  petition  to 
ihe  King,  whenever  made,  that  is  to  say,  in  all  time  to  come, 
while  the  Act  shall  be  in  force,  by  the  proprietor  of  any  fief 
or  seigniory  in  which  lands  have  been  granted,  for  the  com- 
mutation of  and  release  from  the  feudal  rights  and  burdens 
due  to  the  Crown,  and  a  surrender  into  the  Royal  hands,  of 
the  ungranted  parts  and  parcels  of  such  fief  are  sufficient 
to  enable  the  applicant  to  commute,  for  such  consideration 
and  upon  such  terms  and  conditions  as  shall  appear  most 
expedient,  and  to  entitle  him  thereupon  to  be  released  from 
the  said   rights  and  burdens,  present    and  future,   to  His 
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Majesty,  his  heirs  and  successors,  of  whatever  nature  and 
kind  for  ever,  and  to  obtain  a  fresh  grant  of  all  ungranted 
and  unconceded  lands,  thenceforward  to  be  holden  in  free  and 
common  soccage,  in  like  manner  as  such  lands  are  held  in 
England.  As  to  the  lands  conceded  or  granted  by  such 
applicant,  his  rights  as  the  seignior  continue  unimpaired 
until  a  commutation  shall  have  been  obtained  by  the  cen- 
sitaire  or  vassal,  and  this  right  of  commutation  may  by  him, 
at  any  time,  be  claimed  at  the  hands  of  the  seignior,  who, 
when  thereunto  required,  is  obliged  to  grant  the  same,  for  a 
just  and  reasonable  indemnity,  which,  in  case  of  disagree- 
ment, is  to  be  ascertained  by  experts  to  be  nominated  ac- 
cording to  the  due  course  of  law  in  Lower  Canada,  regard 
being  had  to  the  value  of  the  said  lands  so  held  a  litre  de 
cens,  &c.  These  two  Imperial  Statutes  are  not  temporary 
but  perpetual,  and  have  never  been  repealed  by  the  Parlia- 
ment of  Great  Britain.  It  will  not  be  pretended  that  the 
Parliament  of  Canada  has  the  power  expressly  to  repeal 
them,  and  any  Act  which  would  profess  to  do  so  in  direct 
terms  would  be  a  nullity  upon  its  very  front.  The  power  of 
legislation  exercised  by  the  Parliament  of  Canada  is  deri- 
ved from  the  Imperial  Act  of  Union,  the  3rd  and  4th  Vic.  c. 
25,  the  third  section  of  which  enacts  : 

"  III.  That  from  and  after  the  reunion  of  the  said  two 
Provinces,  there  shall  be  within  the  Province  of  Canada  one 
Legislative  Council  and  one  Assembly,  to  be  severally 
constituted  and  composed  in  the  manner  hereinafter  pres- 
cribed, which  shall  be  called.  "  The  Legislative  Council 
and  Assembly  of  Canada  "  ;  and  that,  within  the  Province 
of  Canada,  Her  Majesty  shall  have  power,  by  and  with  the 
advice  and  consent  of  the  said  Legislative  Council  and  As- 
sembly, to  make  laws  for  the  peace,  welfare,  and  good  go- 
vernment of  the  Province  of  Canada,  such  laws  not  being 
repugnant  to  this  Act,  or  to  such  parts  of  the  said  Act  passed 
in  the  thirty-first  year  of  the  reign  of  his  said  late  Majesty 
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as  are  not  hereby  repealed,  or  to  any  Act  of  Parliament  made 
or  to  be  made,  and  not  hereby  repealed,  wMch  does  or  shall, 
by  express  enactment,  or  by  necessary  intendment,  extend  to 
the  Provinces  of  Upper  and  Lower  Canada,  or  to  either  of 
them,  or  to  the  Province  of  Canada  and  that  all  such  laws 
being  passed  by  the  said  Legislative  Council  and  Assem- 
bly, and  assented  to  by  Her  Majesty,  or  assented  to  in  her 
Majesty's  name  by  the  Governor  of  the  Province  of  Canada, 
shall  be  valid  and  binding  to  all  intents  and  purposes  within 
the  Province  of  Canada." 

"  And  the  49th  Section,  at  the    same  time  that  it  re- 
peals so  much  of  the   Canada  Trade  Act  as  relates  to  the 
appointment  of  arbitrators  between  Lower  and  Upper  Ca- 
nada, in  relation  to  the  apportionment  of  the  revenue  deriv- 
ed from  the  customs,  expressly  recognises  the  other  parts  of 
that  Act,   and  among  others  the  31st  and  32nd  sections  just 
read.     The   important   question   now    arises   whether   the 
"  Act  for  the  abolition  of  feudal  rights  and  duties  in  Lower 
Canada"  be  repugnant  to  the  two  Imperial  Statutes  in  ques- 
tion, for,  if  such  be  the  case,  though  it  appears  on  the  Statute 
book,  and  has  been  acted  upon  as  law,  though  we  are  here 
assembled  in  obedience  to  it,  it  is  no  law  having  binding 
efficacy  even  in  Canada,  as  the  authority  which  passed  it, 
great  as  it  is,  will  in  this  case  have  transcended  the  power 
of  legislation  delegated  to  it,  and  having  exceeded  the  li- 
mits prescribed  to  it,  will  have  become  shorn  and  divested 
of  its  legislative  character  and  functions.  Excess  of  authority, 
if  any  there  be,  like  every  other   excess  of  jurisdiction  viti- 
ates and  annuls  the    Act  ab  initio.     In  the  conflict  of  two 
laws,  one  Imperial  and  the  other  Provincial,  the  latter  must 
give  way,  for  without  this  all  order  and  due  subordination 
would  cease.     Happily,  in  the  present  instance,  it  is  not  ne- 
cessary to  enter  at  any  length  upon  the  vast  field  of  enquiry 
into  the  power  of  the  judiciary  of  a  country  governed  by  a 
charter  granted  by  supreme  authority,  or  having  a  fixed  con- 
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stitution  reduced  to  writing  as  the  fundamental  law  of  its 
organization,  to  pronounce  upon  legislative  Acts  conflicting 
with  such  organic  law  or  constitution.  I  have  little  doubt 
that  such  a  power  is,  in  such  cases,  inherent  in  the  judicia- 
ry, and  that  it  arises  ex  necessitate  rei. 

"  In  No.  78  of  the  Federalist,  which  comprises  a  view 
of  the  constitution  of  the  judicial  department,  in  relation  to 
the  tenure  of  good  behaviour,  we  read — "  The  complete  in- 
dependence of  the  courts  of  justice  is  peculiarly  essential  in 
a  limited  constitution.  By  a  limited  constitution,  I  under- 
stand one  which  contains  certain  specified  exceptions  to  the 
legislative  authority ;  such,  for  instance,  as  that  it  shall  pass 
no  bills  of  attainder,  no  ex  post  facto  laws,  and  the  like. 
Limitations  of  this  kind  can  be  preserved  in  practice  no 
other  way  than  through  the  medium  of  the  courts  of  justice, 
whose  duty  it  must  be  to  declare  all  acts  contrary  to  the 
manifest  tenor  of  the  constitution  void.  Without  this,  all 
the  reservations  of  particular  rights  or  privileges  would 
amount  to  nothing:. 
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Some  perplexity  respecting  the  right  of  the  courts  to 
pronounce  legislative  Acts  void,  because  contrary  to  the 
constitution,  has  arisen  from  an  imagination  that  the  doc- 
trine would  imply  a  superiority  of  the  judiciary  to  the  legis- 
lative power.  It  is  urged  that  the  authority  which  can  de- 
clare the  acts  of  another  void,  must  necessarily  be  superior 
to  the  one  whose  acts  may  be  declared  void.  As  this  doc- 
trine is  of  great  importance  in  all  the  American  constitutions, 
a  brief  discussion  of  the  grounds  on  which  it  rests  cannot 
be  unacceptable. 

"  There  is  no  position  which  depends  on  clearer  prin- 
ciples, than  that  every  act  of  a  delegated  authority,  contra- 
ry to  the  tenor  of  the  commission  under  which  it  is  exerci- 
sed, is  void.  No  legislative  Act,  therefore,  contrary  to  the 
''onsjitntion,  can  be  valid,  To  deny  ihis,  would  be  1o  affirm 
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that  the  deputy  is  greater  than  the  principal ;  that  the  ser- 
vant is  above  his  master;  that  the  representatives  of  the  peo- 
ple themselves,  that  men,  acting  by  virtue  of  powers,  may 
do,  not  only  what  their  powers  do  not  authorize,  but  what 
they  forbid. 

"  If  it  be  said  that  the  legislative  body  are  themselves 
the  constitutional  judges  of  their  own  powers,  and  that  the 
construction  they  put  upon  them  is  conclusive  upon  the 
other  departments,  it  may  be  answered,  that  this  cannot  be 
the  natural  presumption,  where  it  is  not  to  be  recollected 
from  any  particular  provisions  in  the  constitution.  It  is  not 
otherwise  to  be  supposed,  that  the  constitution  could  intend 
to  enable  the  representatives  of  the  people  to  substitute  their 
will  to  that  of  their  constituents.  It  is  far  more  rational  to 
suppose,  that  the  courts  were  designed  to  be  an  interme- 
diate body  between  the  people  and  the  legislature,  in  order 
among  other  things,  to  keep  the  latter  within  the  limits  as- 
signed to  their  authority.  The  interpretation  of  the  laws  is 
the  proper  and  peculiar  province  of  the  courts.  A  constitu- 
tion is,  in  fact,  and  must  be  regarded  by  the  judges  as  a 
fundamental  law,  it  must  therefore  belong  to  them  to  ascer- 
tain its  meaning,  as  well  as  the  meaning  of  any  particular 
act  proceeding  from  the  legislative  body.  If  there  should 
happen  to  be  an  irreconcileable  variance  between  the  two, 
that  which  has  the  superior  obligation  and  validity  ought, 
of  course,  to  be  preferred :  in  other  words,  the  constitution 
ought  to  be  preferred  to  the  statute  ;  the  intention  of  the 
people  to  the  intention  of  their  agents. 

"  Nor  does  the  conclusion  by  any  means  suppose  a  su- 
periority of  the  judicial  to  the  legislative  power.  It  only 
supposes  that  the  power  of  the  people  is  superior  to  both  ; 
and  that  where  the  will  of  the  legislature  declared  in  its 
statutes,  stands  in  opposition  to  that  of  the  people  declared 
in  the  constitution,  the  judges  ought  to  be  governed  by  the 
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latter,  rather  than  the  former.  They  ought  to  regulate  their 
decisions  by  the  fundamental  laws,  rather  than  by  those 
which  are  not  fundamental. 

"  This  exercise  of  judicial  discretion,  in  determining 
between  two  contradictory  laws,  is  exemplified  in  a  familiar 
instance.  It  not  uncommonly  happens,  that  there  are  two 
statutes  existing  at  one  time,  clashing  in  whole  or  in  part 
with  each  other,  and  neither  of  them  containing  any  repealing 
clause  or  expression.  In  such  a  case,  it  is  the  province  of 
the  courts  to  liquidate  and  fix  their  meaning  and  operation  ; 
so  far  as  they  can,  by  any  fair  construction,  be  reconciled 
to  each  other,  reason  and  law  conspire  to  dictate  that  this 
should  be  done  ;  when  this  is  impracticable,  it  becomes  a 
matter  of  necessity  to  give  effect  to  one,  in  exclusion  of  the 
other.  The  rule  which  has  obtained  in  the  courts  for  deter- 
mining their  relative  validity  is,  that  the  last  in  order  of 
time  shall  be  preferred  to  the  first.  But  this  is  a  mere  rule 
of  construction,  not  derived  from  any  positive  law,  but  from 
the  nature  and  reason  of  the  thing.  It  is  a  rule  not  enjoined 
upon  the  courts  by  legislative  provision,  but  adopted  by 
themselves,  as  consonant  to  truth  and  propriety,  for  the  di- 
rection of  their  conduct  as  interpreters  of  the  law.  They 
thought  it  reasonable,  that  between  the  interfering  acts  of  an 
equal  authority,  that  which  was  the  last  indication  of  its 
will,  should  have  the  preference. 
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But  in  regard  to  the  interfering  acts  of  a  superior  and 
subordinate  authority,  of  an  original  and  derivative  power, 
the  nature  and  reason  of  the  thing  indicate  the  converse  of 
that  rule  as  proper  to  be  followed.  They  teach  us,  that  the 
prior  act  of  a  superior  ought  to  be  preferred  to  the  subse- 
quent act  of  an  inferior  and  subordinate  authority :  and  that, 
accordingly,  whenever  a  particular  statute  contravenes  the 
constitution,  it  will  be  the  duty  of  the  judicial  tribunals  to 
adhere  to  the  latter,  and  disregard  the  former. 
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"  It  can  be  of  no  weight  to  say,  that  the  courts,  on  the 
pretence  of  a  repugnancy,  may  substitute  their  own  plea- 
sure to  the  constitutional  intentions  of  the  Legislature,  this 
might  as  well  happen  in  the  case  of  two  contradictory  sta- 
tutes ;  or  it  might  as  well  happen  in  every  adjudication  up- 
on any  single  statute.  The  courts  must  declare  the  sense 
of  the  law  ;  and  if  they  should  be  disposed  to  exercise  will 
instead  of  judgment,  the  consequences  would  equally  be  the 
substitution  of  their  pleasure  to  that  of  the  Legislative  body. 
The  observation,  if  it  proved  anything,  would  prove  that 
there  ought  to  be  no  judges  distinct  from  that  body. 

"  If  then  the  courts  of  justice  are  to  be  considered  as 
the  bulwarks  of  a  limited  constitution,  against  legislative 
encroachments,  this  consideration  will  afford  a  strong  argu- 
ment for  the  permanent  tenure  of  judicial  offices,  since 
nothing  will  contribute  so  much  as  this  to  that  independent 
spirit  in  the  judges,  which  must  be  essential  to  the  faithful 
performance  of  so  arduous  a  duty. 

"  This  independence  of  the  judges  is  equally  requisite 
to  guard  the  constitution  and  the  rights  of  individuals,  from 
the  effects  of  those  ill  humours  which  the  arts  of  designing 
men,  or  the  influence  of  particular  conjunctures,  sometimes 
disseminate  among  the  people  themselves,  and  which, 
though  they  speedily  give  place  to  better  information,  and 
more  deliberate  reflection,  have  a  tendency,  in  the  meantime 
to  occasion  dangerous  innovations  in  the  government,  and 
serious  oppressions  of  the  minor  party  in  the  community. 
Though  I  trust  the  friends  of  the  proposed  constitution  will 
never  concur  with  its  enemies,  in  questioning  that  funda- 
mental principle  of  republican  government,  which  admits 
the  right  of  the  people  to  alter  or  abolish  the  established 
constitution  whenever  they  find  it  consistent  with  their  hap- 
piness ;  yet  it  is  not  to  be  inferred  from  this  principle,  that 
the  representatives  of  the  people,  whenever  a  momerltar} 
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inclination  happens  to  lay  hold  of  a  majority  of  their  con- 
stituents incompatible  with  the  provisions  in  the  existing 
constitution,  would,  on  that  account,  be  justifiable  in  a  vio- 
lation of  those  provisions  :  or  that  the  courts  would  be  under 
a  greater  obligation  to  connive  at  infractions  in  this  shape, 
than  when  they  had  proceeded  wholly  from  the  cabals  of 
the  representative  body.  Until  the  people  have,  by  some 
solemn  and  authoritative  act,  annulled  or  changed  the  es- 
tablished form,  it  is  binding  upon  themselves  collectively, 
as  well  as  individually  ;  and  no  presumption,  or  even  know- 
ledge of  their  sentiments,  can  warrant  their  representatives 
in  a  departure  from  it,  prior  to  such  an  act.  But  it  is  easy 
to  see,  that  it  would  require  an  uncommon  portion  of  forti- 
tude in  the  judges  to  do  their  duty  as  faithful  guardians  of 
the  constitution,  where  legislative  invasions  of  it  had  been 
instigated  by  the  major  voice  of  the  community. 

"  But  it  is  not  with  a  view  to  infractions  of  the  consti- 
tution only,  that  the  independence  of  the  judges  may  be  an 
essential  safeguard  against  the  effects  of  occasional  ill  hu- 
mors in  the  society.  These  sometimes  extend  no  farther 
than  to  the  injury  of  the  private  rights  of  particular  classes 
of  citizens,  by  unjust  and  partial  laws.  Here  also  the  firm- 
ness of  the  judicial  magistracy  is  of  vast  importance  in  mi- 
tigating the  severity,  and  confining  the  operation  of  such 
laws.  It  not  only  serves  to  moderate  the  immediate  mis- 
chiefs of  those  which  may  have  been  passed,  but  it  operates 
as  a  check  upon  the  legislative  body  in  passing  them  ;  who, 
perceiving  that  obstacles  to  the  success  of  an  iniquitous  in- 
tention are  to  be  expected  from  the  scruples  of  the  courts, 
are  in  a  manner  compelled,  by  the  very  motives  of  the  in- 
justice they  meditate,  to  qualify  their  attempts.  This  is  a 
circumstance  calculated  to  have  more  influence  upon  the 
character  of  our  governments,  than   but  few  may  imagine. 

"  The  benefits  of  the  integrity  and  moderation  of  the 
judiciary  have  already  been  felt  in  more  states  than  one  ; 
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and  though  they  may  have  displeased  those  whose  sinister 
expectations  they  may  have  disappointed,  they  must  have 
commanded  the  esteem  and  applause  of  all  the  virtuous  and 
disinterested.  Considerate  men  of  all  descriptions  ought  to 
prise  whatever  will  tend  to  beget  or  fortify  that  temper  in 
the  courts  ;  as  no  man  can  be  sure  that  he  may  not  be  to- 
morrow the  victim  of  a  spirit  of  injustice,  by  which  he  may 
be  a  gainer  to-day.  And  every  man  must  now  feel,  that  the 
inevitable  tendency  of  such  a  spirit  is  to  sap  the  foundations 
of  public  and  private  confidence,  and  to  introduce  in  its 
stead  universal  distrust  and  distress." 

But  there  is  to  be  noticed  an  express  provision  contain- 
ed in  the  36th  section  of  "  the  Seigniorial  Act  of  1854",  in 
these  words,  "  nor  shall  anything  in  this  Act  be  construed 
to  weaken  or  to  support  any  claim  of  any  seignior,  or  of  any 
censitaire  to  any  right  claimed  by  or  for  them  respectively, 
at  the  hearing  on  the  questions  and  propositions  to  be  sub- 
mitted under  this  Act  to  the  judges  for  their  decision,  but 
the  same  shall  be  decided  by  the  Law,  as  it  stood  imme- 
diately before  the  passing  of  this  Act."  There  is  also  the 
provision  contained  in  the  16th  section  of  the  Act,  sub-divi- 
sion 4,  by  which  any  seignior  "  may  submit  any  supple- 
mentary or  counter-question,  and  may  append  to  every  such 
question  a  statement  of  the  proposition  or  propositions  he 
intends  to  maintain  with  regard  thereto,"  by  means  of  which 
the  lady  of  Mr.  Harwood  has  brought  under  the  notice  of 
this  Court  her  claim  to  the  privilege  granted  to  seigniors  by 
the  two  Imperial  Statutes.  That  she  is  entitled  to  an  answer 
is  certain,  and  to  deprive  her  of  that  answer  would  either 
impede  or  frustrate  the  right  which  she  possesses  to  appeal 
from  our  decision  to  her  Majesty  in  her  Privy  Council,  a 
right  which,  under  the  Seigniorial  Act  of  1854,  Sec.  16, 
Subdivision  9,  is  limited  to  those  questions  only  as  to  which 
there  may  be  any  one  dissentient  judge.  The  Act  does  not 
specify  the  seigniories  to  which  it  applies,  but  the  39th  Sec- 


19  6 

tion  exempts  from  its  operation  certain  seigniories  therein 
named,  and  it  is  to  be  inferred,  therefore,  that  it  extends  to 
all  others,  and  among  them,'  to  the  nine  seigniories  as  to 
which  a  commutation  of  tenure  has  taken  place  under  the 
Imperial  Legislature,  in  so  far  as  concerns  lands  therein  still 
held  en  censive.  Now,  with  respect  to  these  seigniories,  al- 
though the  feudal  tie,  or  vinculum,  between  the  Crown  and 
the  seignior  has  been  broken,  yet  the  2nd  section  of  the  6 
Geo.  IV.  c.  59,  has  enacted  that,  as  between  the  seignior 
and  the  censitaire,  "  the  fresh  grant  from  the  Crown  shall 
not  take  away,  diminish,  alter,  or  in  any  manner  or  way 
affect  the  feudal,  seigniorial  or  other  rights  of  the  seignior," 
but,  on  the  contrary,  that  "  all  and  every  such  feudal,  seig- 
niorial, and  other  rights  shall  continue  and  remain  in  full 
force  upon  and  in  respect  of  such  lands,  and  the  proprietors 
and  holders  of  the  same,  until  a  commutation,  release,  and 
extinguishment  thereof  shall  have  been  obtained." — How? 
"  In  the  manner  hereinafter  mentioned."  And  what  is  this 
manner  ?  The  payment  of  a  just  and  reasonable  price,  indem- 
nity, or  consideration,  either  agreed  upon  between  the  parties 
or  to  be  ascertained  by  experts,  regard  being  had  to  the  va- 
lue of  the  said  lands."  The  right  of  the  seignior  is  to  con- 
tinue in  force  until  such  payment  be  made.  It  is  plain  then 
that  when  a  law  is  passed  in  the  terms  of  the  14th  section 
of  "  The  Seigniorial  Act  of  1854,"  which  declares,  that  from 
and  after  the  date  of  the  publication  in  the  Official  Gazette 
of  a  notice  of  the  deposit,  not  of  the  indemnity,  but  only  of 
the  schedule  of  any  seigniory,  every  censitaire  in  such  seig- 
niory shall,  by  virtue  thereof,  hold  his  land  en  franc  aleu 
roturier,  free  and  clear  of  all  cens,  lods  et  ventes,  droit  de  ba- 
nalite,  droit  de  retrait,  and  other  feudal  and  seigniorial  du- 
ties and  charges  whatever,"  the  condition  upon  which  the 
seignior  obtained  his  commutation  is  broken,  the  provisions 
of  the  Imperial  Act  are  infringed,  and  the  public  faith  of  the 
Empire  is  violated.     Instead  of  payment  of  an  i  indemnity  in 
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money,  the  seignior  is  compelled  to  take  a  rente  constitute, 
of  which  he  shall  not  have  the  right  to  recover   more  than 
five  years'  arrears  ;  instead  of  mutual  agreement,  or  a  re- 
ference to  experts  in  whose  nomination  he  will  have  a  voice, 
as  prescribed  by  the  Imperial  Statute,  he  is  to  be  subjected  to 
the  judgment   of  Commisioners  appointed  by  the  Crown ; 
instead  of  the  measure  of  indemnity  he  stipulated  and  ob- 
tained,— "  regard  being  had  to  the   value  of  the  land,"  an- 
other and  a  different  standard  is  imposed  upon  him ;   his 
droit  de  retrait  is  taken  from  him,  without  indemnity,  under 
Section  5,  subdivision  4,  and  his  honorary  rights  under  Sec- 
tion 14.     And  as  there  is  no  clause  to  exempt  him  from  the 
general  prohibition  to  seigniors,  he  is  not  to  grant  any  land, 
to  be  held  by  any  other  tenure  than  franc  aleu  roturier,  and 
his  right  to  concede  or  alienate  any  part  of  the  unconceded 
lands  in  his  seigniory  is  suspended,  "  until  after  the  notice 
of  the  deposit  of  the  schedule  thereof  has  been  given  as  afore- 
said," and  any  "  such  concession  or  alienation  is  made  null 
and  void."  But,  if  the  right  of  the   seignior  who  has  com- 
muted under  the  Imperial  Statute  has  been  impaired,  dimi- 
nished, varied,  and  altered  contrary  to  its  intent  and  mean- 
ing, he  is  not  the  only  sufferer  under  this  Act  of  legislation, 
his  censitaire  is  on  his  side  also  deeply  injured.     The  com- 
mutation, which  before  was  optional  with  him  and  voluntary, 
is  now  made  compulsory ; — under  the   Imperial  Statute  it 
was  left  to  him  to  propose  to  commute  at  the  time  he  deem- 
ed most  favorable,  he  is  now  made  to  do  it  at  once,  whether 
he  will  or  not.     He  could  make  terms  with  his  seignior  as 
to  the  amount  of  indemnity,  and  the  mode  of  payment,  he 
is  now  debarred  from  this  ;  his  land  which,  before,  he  held 
subject  to  annual  redevances,  but  otherwise  unburthened 
with  debt,  is  now  subject  to  a  rente  constitute,  and  his  obli- 
gations, instead  of  being  regulated  by   expertise,  are  left  to 
the  decision  of  judges,  not  of  his  own  choosing.     What  is 
even  worse,  under  the   33rd  section  of  the   Act,  when  the 
censitaire,  under  the  Imperial   Statute,   may  have  actually 
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commuted  with  the  seignior,  his  land,  although  by  a  deed 
in  writing  executed  before  the  passing  of  the   Seigniorial 
Act  of  1854,   it  may  have  been  released  from  all  seigniorial 
rights,  in  consideration  of  the  payment  of  a  sum  of  money,  or 
of  an  annual  rent,  is  not  only  declared  to  be,  but,  by  retro- 
spective and  ex  post  facto  legislation,  "  is  declared  to  have 
been,  from  the  day  of  the  date  of  the  said  deed  holden  in 
franc  aleu  roturier,"  although  he  may  have   stipulated  for 
free  and  common  soccage.     "  Nay  more,  although  he  shall 
have  agreed  with  his  seignior  for  an  annual  rent,  the  Com- 
missioners  are  directed  to"  deal  with   all  such  lands  as  if 
they  were  now  held  en  roture,  and,  when  the   same  are  lia- 
ble to  an  annual  rent,    shall  establish   aud   specify  in  the 
schedule  the  capital  of  every  such  rent,  in  order  that  the 
same  may  be  redeemed  by  the  person  liable  therefor,  in  the 
same   manner   as  any  rente  constitute   established   by  this 
Act."  In  other  words,  an  ex  post  facto  Act  alters  his  con- 
tract with  the  seignior,  entered  into  in  good  faith  under  the 
Imperial   laws,  and  charges   him  with  a  rente  constitute, 
which  under  the  28th  and  29th  sections  of  the  Act  is  not  re- 
deemable unless  by  consent  of  the  seignior,  or  by  the  united 
action  of  all  the  censitaires,  without  whose  consent  and  con- 
currence he  cannot  redeem.     He  is  subjected  to  a  new  Co- 
lonial law,  notwithstanding  his  contract  under  the  Act  of  the 
Parliament  of  Great  Britain  which  had  freed   him  for  ever. 
Under  these  circumstances,  I  do  not  hesitate  to  express  my 
opinion  that,  in  so  far  as  the  Seigniorial  Act  of  1854  touches 
the  rights  either  of  seigniors  or  of  censitaires  in  the  conceded 
lands  in  the  nine  commuted  seigniories,  or  in  any  manner  re- 
lates to  them,  that  Act  is  repugnant  to  the  Imperial  Statute 
of  the  6  Geo.  4.  c.  59,  and  is  ipso  facto  null  and  void.     To 

come  now  to  the  other  case  stated  in  the  proposition  of  the 

party  in  question,  that  is,  of  those  seigniors  who  may,  in  the 

terms  of  and  under  the  Imperial  Statutes,  or  either  of  them, 

duly  have  applied  to  Her  Majesty  or  any  of  her  predecessors 
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for  a  commutation,  release  and  regrant.     The  object  of  the 
Parliament  of  Great  Britain,  in  passing  the  two  Acts  in  ques- 
tion, was  to  effect  the  gradual  conversion  of  lands  in  Lower 
Canada  held  a  litre  de  fief  and  u  litre  de  cens  into  the  tenure 
of  free  and  common  soccage,  as  lands  are  holden  in  Eng- 
land.    So  far  from  containing  any  compulsory  provisions 
for  extinguishing  the  feudal  system  within  a  limited  period, 
these  statutes  left  it  to  be  the  work  of  time.     The  initiative 
was  given  to  the  seigniors  ;  if  they  adopted  it,  the  censitaires 
in  their  turn  then,  and  then  only  could,  on  their  side,  claim  the 
right  to  commute.     Every  seignior  in  Lower  Canada  under 
the  terms  of  these  Acts  has  the  right  to  claim  from  the  Crown, 
and  to  obtain  the  benefit  of  a  commutation  of  his  tenure, 
into  free  and  common  soccage,  upon  compliance  with  the 
conditions  prescribed  by  Parliament.     The   Crown  cannot 
refuse  to  recognize  this  right,  and  to  allow  its  free  exercise, 
without  violating  the  Acts  and  improperly   preventing  them 
from  taking  effect.     The  Legislature  has  declared  that  "  it 
may  materially  tend  to  the  improvement  of  such  lands,  and 
1o  the  general  advantage  of  the   said  Provinces  that   such 
tenures  may    henceforth  be  changed  in  manner  hereinafter 
mentioned,"  and,  by  the  Statute  of  the  3  Geo.  4,  it  is  made 
imperative  upon  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Executive    Council,    to   cause  a  fresh  grant 
to  be  made,  &c.     The  terms  of  the  Statute  6  Geo.   4.  c.  59, 
"  it  shall  and  may  be  lawful  for  His  Majesty,  &c,"  though 
more  respectful  than  the   imperative    form  of  words  in  the 
previous  Act,  as  applied  to  the  Government,  import  the  same 
duty  to  carry  out  the  law  when  its  benefits  are  claimed  by 
the  seignior.     No  time  is  prescribed  for  making  this  claim, 
in  the  words  of  the  3   Geo.  4,   "  if  any  person  holding  any 
lands,  &c.  in  fief  and  Seignior}*,  &c,  shall  at  any  time  from 
and  after  the  commencement  of  this  Act,  surrender  the  same 
&c,  the    Governor   shall   cause  a  fresh  grant,  &c.     In  the 
words  of  the  Statute  G  Geo.  4,  "  whenever  any  person  hold- 
ing of  his  Majesty,  as  proprietor,  any  fief  or  Seigniory,  &c. 
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shall,  by  Petition  to  the  King,  &c,  apply  for  a  commutation 
&c  ,  it  shall  and  may  be  lawful  for  His  Majesty,  or  for  such 
Governor,  &c,  by  and  with  the  advice,  (but  not  consent)  of 
the  Executive    Council   to  commute,"  &c.     The   Seignior 
then  is  left  to  take  his  own  time,   and  to   suit  his  own  con- 
venience.    Can  it  be  in  the  power  of  the  Canadian  Legisla- 
ture to  deprive  him  of  this  right,  or  in  any  way   to  abridge 
its  exercise  ?  Surely  not,  unless  it  can  take  away  that  which 
a  superior  authority  has  given,  but  which  it  never  gave  it- 
self.    The  Parliament  of  Great  Britain  provides  for  the  gra- 
dual conversion  of  tenure  in  manner  and  form  which  it  pre- 
scribes.    Can  the  local  Legislature,  by  passing  an  Act  for 
the  immediate   "  abolition  of  feudal   rights    and   duties  in 
Lower  Canada,"  substitute  another  manner  and  form  totally 
at  variance   with  the    Imperial   Acts,   and   annihilate  their 
operation  ?  Can  the   will  of  the   Imperial   Legislature,  that 
the  conversion  of  tenure  shall  be  into  free  and  common  soc- 
cage,  according  to  the  law  of  England,  be  controlled  by  the 
contrary  will  of  the  Parliament  of  Canada,  that  it  shall  be 
into  franc  aleu  roturier  according  to  the  law  of  France  ?  If 
the  Seignior  who  has  made  an  application  which  has  been 
intercepted  by  the  Seigniorial  Act  of  1854,  is  in  mora,  is  there 
laches  on  his  part  ?  No,  whenever  he  claims  his  right  he  is 
entitled  to  it,  and  must  so  continue   to  be  entitled  until  the 
two  acts  of  Parliament  shall  be  repealed  by  competent  au- 
thority.    If  the  incidents  of  the  two  tenures  were  the  same, 
the  change  would  be  only  nominal,  but  they  are  totally  dif- 
ferent, and  carry  with  them  entirely  different  rules  of  descent, 
alienation,  testamentary  disposition,  and   dower.     Is  it  not 
virtually  to  repeal  the  two  Acts  of  Parliament  in  question, 
if,  from  and  after  the  date  of  the  publication  in  the  Canada 
Gazette,  or  other  Official   Gazette,  of  a  notice  of  the  deposit 
of  the  Schedule  of  any  Seigniory  as  aforesaid,  all  lands  there- 
in are  to  be  held  in  franc-aleu,  and  if  provision  be  made  to 
bring  every  Seigniory  in  Lower  Canada  subject  to  the  Bri- 
tish Acts,  under  the  immediate  operation  of  the  conllicting 
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Canadian  law,  at  utter  variance  with  them.  To  abolish  all 
feudal  rights  and  duties  in  Lower  Canada  is  to  withdraw 
effectually  all  the  Seigniories  and  all  Seigniors  and  Censi- 
taires  out  of  the  purview  of  the  British  Acts.  If  the  Seig- 
niorial Act  of  1854  be  carried  into  effect,  will  any  thing  re- 
main to  which  the  Imperial  Statutes  can  apply  ?  Will  not 
those  Statutes  become  a  dead  letter  as  effectually  as  if  re- 
pealed in  express  terms  ?  Whenever  commutation  under 
these  Statutes  shall  have  been  effected  in  all  the  Seigniories 
of  Canada,  they  will  become  effete,  but  can  this  be  acce- 
lerated by  conflicting  legislation  ?  Certainly  not ;  for  there 
is  no  surer  mode  of  repealing  a  law  than  by  absorbing  its 
subject  matter  and  the  rights  which  it  governs.  The  Seig- 
niorial Act  of  1854  attempts  to  do  indirectly  what  it  cannot 
do  in  direct  terms,  and  must  therefore  fail  of  success.  And 
hence,  it  is  to  be  observed,  that  if  the  Statute  of  the  10  and 
1 1  Victoria,  already  mentioned,  the  tendency  of  which  was 
only  to  facilitate  the  commutation,  and  not  to  abolish  the 
tenure,  and  which  was  limited  to  the  Queen's  Domain,  and 
did  not,  like  this,  extend  to  all  the  seigniories  in  the  Pro- 
vince, was  yet  reserved  for  the  signification  of  Her  Majesty's 
pleasure,  a  fortiori  the  Act  of  1854  should  also  have  been 
reserved.  As  to  the  consequence  even  then,  I  express  no 
opinion  ;  but  I  am  firmly  convinced  that  not  only  the  seig- 
niors who  had  applied  for  commutation  under  the  Imperial 
Acts,  as  enquired  of  by  Mrs.  Harwood,  but  that  all  the  seig- 
niors who  have  made  no  application  and  have  remained 
silent  are  as  fully  entitled  to  the  benefit  of  those  Acts  now 
as  they  ever  were  ;  anything  in  the  Seigniorial  Act  of  1854 
to  the  contrary  notwithstanding.  I  hold  it  to  be  equally  out 
of  the  power  of  the  Imperial  Government  as  of  the  Provin- 
cial, by  refusing  commutations,  to  thwart  the  execution  and 
carrying  into  effect  of  the  two  Acts  of  Parliament.  Duty  re- 
quires that  they  be  enforced  until  ropealed  by  competent 
authority,  for  the  Legislature  and  not  the  Executive  is  the 
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superior  power.  Before  dismissing  this  subject,  I  think  it 
right  to  add  that  the  appropriation  of  monies  made  by  the 
Statute  of  the  3  Geo.  4,  is  at  variance  with  that  of  our  Co- 
lonial Act,  and  that  these  monies  are  not  comprehended 
"  in  the  territorial  and  other  revenues  now  at  the  disposal 
of  the  Crown,  arising  in  this  Province,"  mentioned  in  the 
Act  of  the  9  Victoria,  for  granting  a  Civil  List  to  Pier  Ma- 
jesty. The  Imperial  Statutes,  in  securing  to  the  seignior  a 
grant  in  free  and  common  soccage  of  the  unconceded  lands 
in  his^ seigniory,  whenever  he  shall  be  pleased  to  demand  it, 
and  which  authorises  him  at  any  time  to  surrender  the  same 
to  the  Crown  for  the  purpose  of  such  grant,  impliedly  repeal- 
ed the  Arrets  and  Declaration  of  the  King  of  France  mention- 
ed in  the  Counter-questions  of  Mrs.  Harwood,  and  I  have, 
therefore,  to  give  my  entire  assent  to  the  proposition  submit- 
ted to  the  Court  on  her  behalf. 

To  pass  now  to  the  questions  proposed  by  Mr.  A  For- 
ney General,  the  Seigniorial  Act  has  directed  that  o>,jcer 
to  "  frame  such  questions  to  be  submitted  fo]  the  decision 
of  the  Judges-,  as  he  shall  deem  best  calculated  to  decide 
the  points  of  law  which  will  in  I  opinion  come  under  the 
consideration  of  the  said  Commissioners,  in  determining  the 
value  of  the  rights  of  the  Crown,  of  the  seigniors,  and  of 
the  censitaires." 

The  questions  proposed  are  46  in  number  ;  they  are  ex- 
tended by  the  subdivision  of  one  of  them  under  ten  he 
and  of  another  under  three,  amounting  in  all  to  59  questions  ; 
on  the  part  of  certain  seigniors  thirty  three  questions  h:ve 
been  put.  The  censitaires  ha\e  entered  no  appearance,  and 
have  filed  no  questions.  With  reference  to  very  many 
of  the  questions  on  the  part  of  the  Crown,  they  are  doctrinal 
and  speculative,  rather  than  practical,  and  I  would  fain  hope 
that  such  like  points  will  not  be  raised  before  the  commis- 
sioners, or  come  under   their  consideration,  as  they  would 
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lead  to   almost  interminable  discussion.     The  abolition  of 
the  feudal  tenure  in  France,  though  dating  so  far  back  as 
the  revolution,  has  created  at  the  present  day  new  theories 
and  excited  renewed  discussions.  The  courts  of  justice  are 
embarrassed  with  questions  which,  it  was  supposed,  were 
set  at  rest  for  ever,  and  the  most  distinguished  lawyers  of 
France  are  divided  in  opinion.  "  Un  grand  nombre  d'ecri- 
"  vains  ont  entrepris  de  porter  la  lumiere  dans  ce  cahos,  et 
"  malheureusement  aucun  d'eux  n'a  les  memes  opinions  ; 
"  chacun  a  bati  son  systeme  sur  des  faits  et  sur  des  raison- 
"  nements  qui  ont  ete  combattus  par  des  faits  et  des  raison- 
"  nements  capables  de  decourager  ceux  qui  veulent  appro- 
"  fondir  la  legislation  et  la  jurisprudence  feodale."  (Ancien 
Repert.  vo.  Fief.)    In  speaking  of  this  subject,  M.  Troplong 
says  :  "  Appele  par  mes  fonctions  a  prendre   part  a  ces 
"  debats  judiciaires,  j'ai  du  me  livrer  a  Petude  speciale  de 
"  quelques-uns   de   nos   feudistes   et   publicistes   les   plus 
"  renommes,  par  exemple,   Dumoulin,  Loyseau,  Lebret, 
"  Daguesseau,   Henrion   de  Pensey.      Mais  le   dirai-je  ! 
" fremant   omnes   scilicet,  je   n'ai  rien  trouve    dans   ces 
"  ecrivains  qui  puissent  satisfaire  les  esprits  nourris  des 
"  saines  doctrines  mises  en  honneur  par  Pecole  historique 
"  du  19e  siecle.     Vues  mesquines  et  passionnees   sur  nos 
"  origines,    fausse   intelligence   des   sources,   prejuges   de 
"  corps,  haines  systematiques,  voila  ce  qui  m'a  frappe  dans 
"  ces   auteurs   plus   vantes   qu'etudies   par  la   generation 
"  actuelle."    (Revue  de  Legislation,  tome  1,  p.  5.)     The 
difficulty  of  the   subject  has  been  felt  by  the  counsel  to 
whom  has  been  confided  the  interest  of  the  Crown  on  one 
side,  and  that  of  the  seigniors  on  the  other,  and  a  protracted 
argument,    conducted   whith   great    ability,    displayed  the 
patient  study,  the  unwearied   industry,   and  the  profound 
learning  of  these  gentlemen,  alike  honorable  to  themselves 

and    creditable    to  the  country.     But  the  argument  itself 

smoothed  the  difficulty,  and  the  elaborate  investigation  into 
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which  his  Honor  the  President  of  the  Court  has  entered,  and 
his  intimate   archeological  acquaintance  with  all  points   of 
Canadian  history  both  legal  and  political,  even  to  their  most 
minute  details,  have  greatly  relieved  me  in  the  discharge 
of  my  duty  on  this   occasion.     After   what  has  been  said,  I 
do  not  feel  myself  justifiable  in  entering  at  any  length  upon 
the  discussion  of  the  several  points  which  have  been  raised 
before  the  court.     Upon  most  of  the  questions  put  in  issue 
there  is  substantially  such  agreement  among  the  members 
of  the  Court,  that  general  observations  will  suffice  to  express 
the  views  which  I  individually  entertain.    The  introduction 
of  the    feudal  system   into    the    country     by   the   French 
authorities  is,  no  doubt,  to  be  attributed  to  the  prevalence 
of  that  system  in   Europe  at  the  time.     The  maxim  "  nulle 
terre  sans  seigneur  "  had  taken  such  deep  root,  that  it  was 
deemed  as  applicable   to  the  forests  of  New  France,  as  to 
the  long  settled  and  cultivated  soil  of  the  mother  country. 
But  it  is  evident  that  the  circumstances  of  the  colony  and 
its  occupation  in  a  state  of  nature  by  the  native  Indians, 
very  much  modified  the  system,  and  that,  when  the  Custom 
of  Paris  was  proclaimed  as  law,  so  much  of  it  only  as  was 
suitable  to  the  state  and  condition  of  the  country  could  be 
acted  upon  in  Canada,  and  that  it  had  to  be  moulded  so  as  to 
adapt  it  to  local  use.  The  feudal  policy,  which  resisted  the  de- 
meinbrement  de  fief,  and  sought  to  keep  the  property  in  its 
integrity,  the  better  to  secure  the  suzerain  in  the  exercise  of 
his  rights,  was  inconsistent  with  the  settlement  of  a  new 
country,  which  required  hands  as  well  for  the  plough  as  for 
the  sword,  to  make  it  productive  of  a  supply  of  food  as  well 
as  to  protect  the  colonist  irom  the  native  tribes,  and  from  the 
no  less  hostile  inhabitants  of  New- York  and  New  England. 
Hence,  large   tracts  of  land  were  granted  en  fief  to  persons 
of  wealth  and  in  power,  with  a  view  to  induce  them  to  use 

their  means  to  promote  emigration  and  settlement.     As  the 

government  freely    made  the   grants,  it  as  freely  reseinded 
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them,  when  circumstances  shewed  that  the  grantees  were 
unable  or  unwilling  to  comply  with  its  views  in  making 
them.  The  feudal  contract  was  readily  broken  in  Canada, 
as  it  assumed  a  type  and  form  unknown  in  Europe,  and  its 
enforcement  was  not  to  be  met  by  continue,  saisie  feodale^ 
the  pains  and  penalties  of  older  societies.  Again,  the 
litre  valable  could  not  be  subjected  in  the  new  country  to 
the  twenty  five  years  enjoyment  required  in  the  old,  by 
the  article  71  of  the  Coutume  de  Paris  (1)  and  the  Jus- 
tice, so  profitable  and  important  in  France,  was  of  small 
value  in  Canada,  and  difficult  to  be  exercised  ;  the  banaliie 
also  was  different.  In  controlling  and  carrying  out  the  seig- 
niorial system,  an  important  functionary  was  the  Intendant 
de  la  justice,  police  ct  finances.  He  was  possessed  of  legis- 
lative, administrative  and  judicial  powers,  all  at  once,  and 
had  in  his  hands  the  management  of  the  colonial  treasury. 
In  his  judicial  capacity  he  was  President  of  the  Conseil 
Superieur  composed  of  twelve  councillors,  eleven  being 
laymen  and  one  spiritual,  in  which  also,  the  Governor 
General  and  the  Bishop  had  seats.  "  II  n'y  etait  re^u, 
"  (says  Cugnet,  p.  70,)  que  des  affaires  en  appel  des  sen- 
"  tences  rendues  dans  les  trois  cours  subalternes"  (that 
is  the  Prevote,  at  Quebec,  and  the  jurisdictions  royales  at 
Montreal  and  Three  Rivers)  "  PIntendant,  comme  chef  de 
"  la  justice  et  de  la  police,  pouvait  s'evoquer  toutes  affaires 
"  tant  civiles  que  criminelles  et  de  police,  et  il  etait  juge  (pri- 
"  vativement  a  tous  autres,)  dans  toutes  les  affaires  qui  con- 
"  cernaient  le  Roi  et  la  police,  ainsi  que  pour  vuider  et  juger 
"  toutes  diflicultes,  tant  entre  seigneurs  et  seigneurs,  sei- 
"  gneurs  et  censitaires,  que  censitaires  et  seigneurs.  En  sa 
u  qualite  de  chefde  la  justice,  il  etablissait  des  sub-delegues 
"  a  sonchoix,  pour  decider  sommairement  toutes  les  petites 
"  affaires  depuis  vingt  sols  jusqu'a  cent  francs,  et  pour  juges 
"  de  police  ;  desjugementsdesquels  on  appelait  a  lui-meme  ; 

(1 )  "  .N'est  repui.6  titre  valable,  s'il  n*e»t  avant  25  aas." 
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<l  et  )e  Commissaire-Oraonnateur  a  Montreal  etait  son  sub- 
"  delegue  ne  etde  droit  quand  aux  differends  des  seigneuries; 
*'  et  il  etait  loisible  aux  parties  qui  se  trouvaient  lesees  de 
"  ses  jugements  d'en  appelera  l'Intendant  qui  les  confirmait 
"  ou  les  inflrmait,  ainsi  qu'il  le  trouvait  juste.  Les  parties 
"  pouvaient  appeler  des  arrets  du  Conseil  Superieur  et  des 
"  jugements  d'Intendant  au  Conseil  d'Etat  du  Roi.  II  n'y 
"  a  eu,  (adds  Cugnet)  depuis  le  premier  etablissement  du 
"  Canada,  que  cinq  ou  six  exemples  d'appels,  parce  que  ces 
"  arrets  etaientreflechis,  et  que  l'Intendant  ne  rendait  seg 
"  jugements,  dans  des  affaires  d'importance,  que  sur  les 
"  avis  de  plusieurs  conseillers  qu'il  appelait  a  cet  effet,  et 
"  dans  lesquelles  le  Procureur-General  donnait  ses  conclu- 
"  sions.  La  jurisdiction  attribute  a  l'Intendant  n'occasion- 
"  nait  ancun  frais  de  procedure  aux  parties,  les  jugements 
"  en  etaient  delivres  gratis.  L'Intendant  jugeait  aussi  les 
"  affaires  de  commerce,  et  fesait  en  Canada  les  fonctions  de 
"  Juge  Consul."  The  Intendants  of  Canada  moulded  the 
Custom  of  Paris  according  to  their  own  views  of  the  wants 
and  requirements  of  the  Colony,  and  their  authority  was 
enforced  by  fines  and  confiscation,  at  their  discretion.  They 
made  reports  and  suggestions  from  time  to  the  Metropolitan 
Governement,  which  occasionnally  were  enforced  by  Res- 
cripts, or  Arrets  and  Ordonnances  from  the  King  of  France,  as 
the  Supreme  Legislator.  In  the  exercise  of  their  high  powers, 
the  Intendants  were  exempt  from  the  wholesome  control 
of  an  enlightened  bar,  or  the  publicity  or  latitude  of  discus- 
sion of  the  proceedings  of  modern  Courts  of  Justice,  even  as 
now  allowed  in  France.  In  directing  the  registration  of  his 
ordinance  of  1667,  Louis  XI V  says  of  Canada  :  "  ayant 
"  egard  a.  la  pau  vrete  des  habitants  de  ce  pays,  a  l'etat  d'ice- 
"  lui,  a  la  difficulte  qu'il  y  a  de  faire  des  voyages  dans 
"  toutes  les  saisons,  au  pen  d'experience  de  ^  plupart  des 

<e  juges,  au  peude  capacite  des  huissiers,  et  pour  eviter  aux 

H  frais  qui   arriveroient  en  beaucoup   de  rencontres  par  l'i- 
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"  gnorance  des    habitants   qui   entreprennent   des   proces 
"  quelquefois   sans   y   pouvoir  reflechir,    et   sans   pouvoir 
"  prendre  conseil,  ne  se  trouvant  en  ce  pays  avocats,  procu- 
"  reurs,  ni  praticiens,  etant  meme  de    l'avantage  de   la  co- 
"  lonie  de  n'en  pas   recevoir,"  and  directs  that  provisional 
regulations  be  made   by  the  Conseil  Svperieur  to  meet  the 
emergency.     In  1678,  the  Conseil  Super  ieur,  while  enregis- 
tering  the  ordinance,  places  in  the  margin  of  article    16  of 
title  2,  the  following  observation  :  "  Parce  qu'il  n'y  a  point 
"  d'avocats  et  de  procureurs  en  ce  pays,  et  qu'il  n'est  pas  a 
"  propos  d'y  en  etablir.  pour  les  raisons  rapportees  dans  le 
"  proces-verbal,  le  dit  article   sera  execute  en  cas  que  l'ab- 
"  sent  ait  laisse  une  procuration  aun  de  ses  amis."     In  the 
land-granting    department  under  the  French  regime,  the 
Intendant  was  associated  with  the  Governor,  the  patents 
issuing  in   their  joint  names.     In  the  exercise  of  their  more 
than  pretorian   power,  judicially,  we   have   the   testimony 
of  one  of  them,  M.  Raudot,  pere,  that  they  could  not,  under 
the  circumstances  of  the  colony,  follow  the  rules  of  law, 
however  much  disposed  so  to  do,  without  running  the  hazard 
of  committing  injustice.     He  writes,  on  the  10th  November 
1707,  to  his  government  :  "  Ce  n'est  pas  que  tout  ne  se  soit 
"  pas  fait  souvent  dans  la  bonne  foi,  mais  l'ignorance  et  le 
"  peu  de  regies  qu'on  a  observees  dans  toutes  ces  affaires 
"  a  produit  tous  ces  desordres,  lesquels  en  causeraient  de 
11  plus  grands,  si  l'on  souffrait  que  ceux  qui  pourraient  se 
"  prevaloir  de  cet  esprit,  ou  de  leur  chef,  ou  par  le  conseil 
"  des  autres,  intentassent  des  proces  sur  ce  sujet.     II  y 
"  aurait  plus  de  proces  dans  ce  pays  qu'il  n'y  a  de  person- 
"  nes.     Et  comme  les  juges  sont  obliges  de  juger  suivant 
"  les  regies  dont  ils  commencent  a  avoir  quelque  teinture, 
"  en  les  appliquant  a  des  affaires  ou  l'ignorance  a  fait  qu'on 
"  nVn  a  point  observe,  ils  seraient  obliges  de  faire  mille  in- 
u  justices,  ce  que  j'auraiscru  faire  moi-meme,  Monseigneur, 
si    j«   m'y    etais    cntierement     assujeli    dans   plusieurs 
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"  proces  qui  sont  verms  par  devant  moi."  (Correspon- 
dance  entre  le  Gouvernement  Fran^ais  et  les  Gouver- 
neurs  et  Intendants  du  Canada ;  published  pursuant  to  an 
address  of  the  Legislative  Assembly,  page  6.)  To  the 
representations  of  the  Intendant,  no  doubt  well  intended 
and  made  with  a  sincere  desire  to  bring  about  useful  reform 
the  Arret  de  Marly,  1711,  in  respect  of  which  so  much  has 
been  said,  is  fairly  attributable. 


I  g 
OPINION 


<?F    THE 


HONORABLE  JUDGE  C.  MONDELET. 


The  learned  dissertations  of  the  Honorable  Judges  who 
nave  spoken  before  me,  and  to  which  we  have  all  attentive- 
ly listened,  would  leave  nothing  for  me  to  add,  were  I 
of  the  same  opinion  as  the  majority  of  the  Court,  upon  the 
general  heads  of  the  Propositions  submitted  to  us  by  the 
Attorney  General  ;  they  would  even  impose  upon  me  the 
necessity  of  merely  stating,  that  my  opinions  were  the  same  as 
those  which  have  already  been  set  forth.  But  as  it  is  im- 
possible for  me  to  agree  to  some  of  the  Propositions  which 
the  Honorable  President  and  several  of  the  members  of  the 
Court  have  maintained  as  being  founded  in  law,  I  cannot 
keep  silent.  I  shall  avoid  all  repetitions,  as  much  as  lays 
in  my  power,  and  even  then,  the  task  will  be  an  arduous 
one.  The  learned  and  eloquent  Counsel,  who,  while  uphold- 
ing the  respective  interests  of  the  Seigniors  and  of  the  Ccn- 
sitaireSj  and  while  supporting  or  contesting  the  Propositions 
-of  the  Crown,  which,  as  a  general  rule,  reflect  the  preten- 
sions of  the  Ce/isi't aires,  have  thrown  an  additional  lustre 
upon  the  noble  profession  which  they  have  such  numberless 
reasons  to  hold  in  high  respect,  and  have  given  to  the 
Court  a  very  wide  scope.  The  Honorable  Judges  who  have 
spoken  before  me,  have  strengthened  the  phalanx  which  1 
am  called  unon  to  combat,  and  I  have  every  reason  to 
lie  ve  that  tfce  Honorable  and  Learned  Judges  who  are  to 
follow  me,  will  hardly  come  to  my  assistance.  Never- 
theless, relying  upon  my  own  convictions,  I  shall,  without 
her   delay,  express  my  opinions. 
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With  a  view  of  establishing  a  certain  arrangement  in  the 
statement  of  the  principal  questions  which  arise  in  the  in- 
quiry, I  shall  class  those  questions  in  the  following  order : 

I.  Is  it  a  bounden  duty  with  the  Seigniors  in  New  France 
and  in  Canada,  to  concede  ? 

II.  Before  the  Arrets  of  Marly,  in  1711,  was  there  a  fixed 
rate  at  which  grants  were  to  be  made  in  this  Country  ? 

III.  What  were  the  effect,  character  and  motives  and  the 
object  of  the  Arret  of  Marly  ? 

IV.  Are  the  Edits,  Arrets  and  Ordonnances  relative  to  the 
rates  of  grants,  laws  of  public  order  :  could  they  have  been 
legally  derogated  from,  by  virtue  of  any  private  agree- 
ments ? 

V.  Had  the  Courts  of  Law  in  Canada,  at  any  period  and 
when,  and  have  they  still,  at  present,  power  to  enforce  the 
Arrets  of  Marly  ? 

VI.  Is  it  true  that  those  Arrets  have  ceased  to  be  put  into 
force  ? 

VII.  As  to  the  right  of  banality  :  what  is  its  character  in 
Canada,  from  whence  has  it  arisen,  in  one  word,  what 
is  it  ? 

VIII.  Are  the  Seigniors  the  proprietors  of  the  running  wa- 
ters and  of  the  non  navigable  and  non  floatable  rivers  :  docs 
this  form  a  part  of  the  feudal  tenure  ?  If  the  Seigniors  are 
not  therefore  proprietors  as  feudal  Seigniors,  were  they  pro- 
prietors as  Seigniors  high  justiciars?  and  after  the  abolition 
of  this  high  justice  [haute-ju  slice),  did  they  hand  down  this 
right  of  properly  ? — Finally,  if  the  Seigniors,  in  their  capaci- 
ties of  high  justiciars,  were  not  the  proprietors  of  the  waters, 
and  had  not  the  control  of  the  non  navigable  and  non  float- 
able rivers,  what  was,  so  far  as  it  relates  to  this,  the  effect 
of  the  abolition  of  high  justice  ? 
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IX.  Legality  of  the  reservations  :  what  is  the  law  in  re- 
lation to  them,  and  what  is  it  in  relation  to  the  charges  and 
prohibitions  ? 

Before  entering  upon  the  subject,  it  is  proper  at  once  to 
remark,  that  the  rule  here  should  be  not  to  decide  any 
matter  in  favor  of  the  Seigniors  from  analogy,  nor  upon 
grounds  of  pretended  justice  ;  I  say  this  for  the  very  simple 
reason  that  the  system  of  fiefs  and  the  seigniorial  tenure  are, 
characteristically,  essentially,  and  more  particularly  with 
respect  to  the  advantages  which  have  been  derived  from 
them  by  the  Seigniors,  entirely  foreign  not  only  to  common 
law,  but  even  to  the  law  of  nature.  It  would  be  superfluous 
1o  attempt  to  demonstrate  such  a  truth  as  this,  as  it  is  uni- 
versally admitted.  The  most  zealous  and  inveterate  feu- 
dists, who  have,  as  it  were,  heaped  privilege  upon  privilege 
in  favor  of  the  Seigniors  in  whose  pay  they  were,  have  had 
sufficient  respect  for  their  own  character  not  to  contest  the 
point. 

In  the  face  of  society,  commerce,  improvements,  progress 
and  more  particularly  of  the  dignity  of  mankind,  it  is  unne- 
cessary for  me  to  point  out  what  such  a  system  affords  for 
the  consideration  of  reflective  minds  ;  such  is  not  the  duty 
of  the  Judge  :  he  should  only  pause  there,  when  it  becomes 
necessary  for  him  to  do  so  in  order  to  confute  the  argu- 
ments by  analogy,  which  may  have  been  used  in  order  to 
establish  a  system  which  would  be  disavowed  by  common 
justice  as  well  as  by  natural  right. 

I  shall  therefore  take  up  seriatim  the  important  questions 
which  we  have  to  decide  upon. 

I.  Is  it  a  bounden  duty  with  the  Seigniors  in  New  France 
and  in  Canada,  to  concede  ? 

I  do  not  think  that  there  can  be  any  doubt  upon  this 
question.  An  affirmative  answer  to  it  may  be  read  every 
where    in  letters  of  light,   since  the  establishment  of  the 
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Country  up  to  the  present  time.  It  was  a  matter  of  neces- 
sity, and  we  must  here  render  homage  to  the  energetic 
wisdom  of  the  French  Government  ;  that  wisdom  shews 
itself  through  every  legislative  enactment  of  that  time, 
lending  to  attain  the  great  end  which  it  had  in  view, 
the  colonization  of  New  France.  Had  the  French  Go- 
vernment been  properly  supported  in  its  views,  it  is  most 
reasonable  to  suppose  that  this  Court  would  not  now  be 
called  upon  to  decide  a  number  of  questions,  which  have 
arisen  merely  because  the  system  has  been,  as  it  were, 
distorted  to  such  an  extent,  that  it  is  difficult  sometimes   to 


recognise  it. 


II.  Before  the  Arrets  of  Marly,  was  there  a  fixed  rate  at 
which  grants  were  to  be  made  in  this  Country  ? 

I  am  afraid  that,  with  the  best  intention  in  the  world,  tins- 
question  has  been  rendered  more  complicated,  instead  of 
being  made  more  clear  and  simple.  It  will  be  said  that  I 
allude  to  those  who  have  made  this  important  subject  the 
object  of  their  serious  consideration  ;  because,  apart  from 
those  men  who  are  competent  to  fathom  this  subject,  there 
are  many  others  who  are  satisfied  to  echo  back  the  general 
or  the  party  cry,  no  matter  if  it  were  raised  in  favor  of  the 
Seignior,  or,  if  in  a  more  vociferous  manner,  it  were  raised 
in  favor  of  the  Censitaire.  The  Judges  composing  this  tri- 
bunal, men  inaccessible  to  prejudices  as  well  as  to  the  pas- 
sions which  are  excited  abroad,  should  energetically  give 
their  opinions  without  fear  or  favor  :  for  it  is  high  time  for 
them  to  do  so. 

In  the  first  place,  we  must  be  careful  not  to  assimilate 
our  feudal  system  in  Canada,  qualified,  modified,  special 
and  altogether  peculiar  as  it  is,  with  the  feudal  tenure  such 
as  it  existed  in  France,  at  the  time  it  was  introduced  or 
raider  established  in  Now  France.  The  origin  of  fiefs,. 
losing  itself  as  it  does  in  the  times  of  barbarism  and  in  the 
middle  ages,  presents  nothing  to  us  at  first  but  uncertainties. 
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At  a  later  period,  assuming  a  certain  form,  it  advanced  from 
one  encroachment  to  another  upon  the  natural  rights  of  the 
nations  which  had  been  obliged  by  force  to  submit  to  it? 
influence.  I  shall  not  enter  into  the  details  ;  the  history  of 
the  system  is  too  well  known.  It  would  be  a  mere  loss  of 
time,  a  work  of  supererogation  ;  the  feudal  system  of  New 
France,  and  consequently  that  of  Canada,  is  the  same  sys- 
tem, modified,  qualified,  special  and  altogether  peculiar,  as 
I  have  said  before. 

At  the  time  that  this  system  was  established  in  New 
France,  the  Seignior,  in  the  old  Country  and  more  particu- 
larly within  the  jurisdiction  of  the  Custom  of  Paris,  had  a 
right  to  concede  at  the  rate  he  chose  to  establish.  It  was 
however  very  different  in  New  France.  It  is  not  only  erro- 
neous to  state,  that  since  the  Seigniors  in  New  France  had  a 
right  to  and  should  concede,  according  to  the  Custom  of 
Paris,  they  had  a  right  to  exact  any  rates  they  pleased,  no 
matter  how  high  they  might  be,  but  it  is  a  palpable  contra- 
diction, since  the  system  in  this  Country  is  governed  by  par- 
ticular laws. 

Therefore,  the  question  is  simply  this  :  before  the  Arrets 
of  Marly,  in  1711,  was  there  a  fixed  rate  at  which  grants 
were  to  be  made  in  this  Country  ? 

I  maintain  the  affirmative,  and  I  shall  go  on  to  prove  it. 

The  great  end  and  object  which  the  Crown  of  France  had 
in  view,  was  to  establish  the  Country,  to  colonize  it  and  to 
spread  the  lights  of  the  Gospel  and  of  civilisation  through 
it.  They  thought  seriously  of  doing  this,  and  they  com- 
menced in  good  faith  to  accomplish  this  great  and  noble 
idea.  But  it  was  not  by  strengthening  and  increasing  the 
privileges  of  one  cast,  and  by  centralising,  that  such  an  end 
could  be  attained  ;  it  was  by  taking  an  opposite  course. 
Such  was  the  idea,  and  in  good  faith  the  proper  means  were 
put  in  force  to  carry  it  out. 
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Unfortunately,  in  France,  at  that  time,  as  well  as  at 
a  previous  period,  and  later,  and  even  in  our  time,  in 
this  Country,  the  Seigniors  encroached  step  by  step ; 
and  this  systematic  and  continued  progression,  which 
is  so  well  proved  by  M.  Raudot  and  others,  ended,  by 
means  of  the  sanction  that  class  of  persons  obtained  from 
some  tribunals,  ended,  I  repeat,  by  assuming  the  apparent 
form  of  a  system,  when  in  reality  it  was  only  founded  on 
prescription,  as  if,  by  such  means,  an  abuse  could  be  con- 
verted into  an  established  right.  Such  a  thing  can  no  more 
take  place  than  prescription  can  take  place  in  the  face  of  a 
title.  The  Crown  of  France  therefore  used  the  only  proper 
means.  On  all  occasions,  the  Seigniors  opposed  the  philan- 
thropical  views  of  the  mother  Country  ;  and,  at  the  present 
day,  we  are  called  on,  upon  the  American  soil,  to  decide  if 
such  a  system  as  that  which  the  Seigniors  invoke  in  their 
favor,  does  really  exist  ;  and  which  would  be  nothing  more, 
after  all,  than  the  old  European  system  almost  in  its  en- 
tire purity :  a  system  which  started  into  existence  during 
the  times  of  barbarism,  and  was  strengthened  by  the  succes- 
sive encroachments  made  upon  the  rights  of  nations,  whose 
weakness  and  ignorance  were  made  such  good  use  of  for 
that  purpose. 

We  are  conversant  with  the  history  of  this  institution. 
The  learned  Judges  who  have  more  particularly  made  it 
their  study,  have  explained  it  to  us  :  it  is  therefore  useless 
for  me  to  do  it.  I  shall  at  once  come  to  the  question  in 
point.  I  must  first  state  to  you,  that,  notwithstanding  all 
my  researches,  I  have  been  unable  to  find  the  Edict,  esta- 
blishing a  rate,  which  it  is  pretended  does  exist  for  this 
Country.  If  ever  such  a  one  did  exist,  it  is  not  to  be  found. 
Nevertheless,  from  the  time  of  the  establishment  of  the 
Country  up  to  the  time  that  New  France  or  Canada  was 
ceded  to  England,  there  were  a  series  of  Edicts,  Decla- 
rations, Ordinances  and  Decisions,  which  are  much  more 
conclusive  than  one  solitary  Edict  could  be,  and  which 
might  only  have  been  the  expression  of  a   passing  thought  ; 
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whereas  the  others  which  have  been  published  at  different 
periods,  are  the  expression,  not  only  of  one  thought,  but  re- 
present and  express  a  decided,  fixed  and  consistent  reso- 
lution to  act  according  to  a  certain  principle,  the  only  one 
at  that  time  which  could  be  realised.  For  this  reason,  in- 
stead of  allowing  the  Seignior  the  right,  as  in  France,  of 
oppressing  the  poor  people,  the  French  Government  endea- 
voured to  enforce,  in  favor  of  that  numerous  class  of  society, 
the  Censitaires,  the  humane,  christian  and  manly  idea  it  had 
conceived,  which  was  merely  to  oblige  the  Seignior  to  con- 
cede at  moderate  and  uniform  rates,  which,  instead  of  being 
an  obstacle  to  the  fulfilment  of  the  humane  projects  of  the 
Crown,  would  have  facilitated  the  accomplishment  of  them. 
That  is  the  secret  which  reveals  to  us  the  true  state  of 
matters  at  that  period  :  the  peaceable  diffusion  of  the  lights 
of  the  Gospel  and  of  civilisation  were  the  motive  powers  in 
this  Country.  The  love  of  conquest  and  military  glory  took 
their  place  in  Europe  and  in  France.  The  causes  which  pro- 
duced them  were  very  different  from  each  other,  and  the 
effects  must  therefore  have  been  unlike. 

The  fundamental  principle  of  the  concessions  here  was 
to  be  on  the  condition  only  of  the  payment  of  a  rent,  without 
the  Seignior  having  any  right  to  demand  a  sum  of  money  as 
the  price  of  the  concession.  It  is  superfluous  to  state  that, 
at  all  times,  this  rule  has  been  violated  by  a  number  of  Sei- 
gniors. Another  established  rule  was  to  concede,  and  in 
point  of  fact,  the  Crown  did  concede  at  moderate  rates,  and 
for  the  customary  cens  et  rentes  and  charges  [rcdevances). 
Although  the  Seigniors  were  bound  to  conform  to  this  last 
rule,  they  have  also  violated  it  at  all  times.  It  is  hardly  ne- 
cessary to  add  that  here,  as  well  as  elsewhere,  a  moderate 
rent  was  almost  an  essential  part  of  the  seigniorial  tenure. 

According  to  the  concessions  granted  in  1 652  by  the  Jesuits, 
who  held  their  Jiefs  from  the  Company  of  New  France,  up  to 
1663,  when  the  Company  ceded  its  rights  to  the  Crown,  it 
appears  that  the  rate  of  cens  ct  rentes  was  almost  uniform 
throughout  the  Country. 


In  those  seigniories  which  were  held  immediately  from 
the  King,  the  rates  at  first  were  of  one  sol  en  argent  tournois, 
half  penny  for  each  arpent  in  front,  and  one  sol  of  cens,  eqnal 
to  about  six  shillings  and  four  pence  half  penny  for  three 
arpenls  in  depth,  forming  ni  nety  arpents  in  superficies. 
This  was  the  general  and  established  rate,  particularly  in 
the  district  of  Quebec,  although  it  was  less  in  some  cases. 

After  the  Company  of  New  France  had  ceded  its  rights  to 
the  Crown,  a  number  of  concessions  were  made,  and  in  most 
of  them,  with  the  exception  of  those  in  the  island  of  Mont- 
real, the  rates  were  almost  uniform,  being  about  one 
penny  for  each  arpent  in  superficies,  and  one  capon  of 
the  value  of  ten  pence,  or  half  a  bushel  of  wheat  in  lieu 
thereof;  which  amount  to  about  one  penny  for  each  arpent 
granted,  if  the  wheat  be  valued  at  twenty  pence.  As  the 
object  at  present  in  view  is  not  to  find  a  mean  proportional 
rate,  but  is  to  ascertain  what  was  the  general  rate  in  this 
Country  before  the  Arrets  of  Marly,  it  is  not  necessary  to 
consider  what  I  have  just  now  stated  as  an  established  rule  ; 
for,  in  the  district  of  Montreal,  the  price  was  generally  one 
sol  and  one  pint  of  wheat,  for  each  arpent  in  superfi- 
cies, and  half  a  bushel  of  wheat,  for  every  twenty  arpents  in 
superficies.  But  in  the  seigniories  which  belonged  to  reli- 
gious communities,  capons  were  stipulated  in  lieu  of  a  rent 
in  money. 

It  appears,  however,  that  the  most  general  rate  in  the 
Country,  and  the  one  which  I  consider  as  being  the  rule,  was 
one  sol  for  each  arpent  in  superficies,  and  one  penny  of 
cens  and  one  capon  for  each  arpent  in  front.  This  gene- 
ral and  I  may  say  almost  uniform  rate  did  exist  in  the 
Country  ;  it  was  known  and  acted  upon.  And  a  most  re- 
markable act  is  that  the  rate  had  never  exceeded  two  sous 
for  eacli  arpent  in  superficies,  although,  in  a  number  of 
cases,  it  was  only  one  sou,  when  the  Arret  of  Marly  of  the 
6th  July,  1711,  relating  to  Seigniors,  arrived  in  the  Country, 
and  was  enregistered  in  the  office  of  the  Superior  Court  oi 
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Quebec,  on  the  5th  December,  1712.  Even  in  this  Arret, 
independently  of  other  sources  of  which  I  will  shortly  make 
mention,  I  find  the  proof  of  several  important  facts.  1  °  . 
That  the  Seigniors  were  at  that  time,  as  they  had  previously 
been,  refractory,  and  neglected  to  attend  to  the  colonization 
of  the  Country.  2  °  .  That  they  refused,  under  different 
pretences,  to  concede  lands  to  those  inhabitants  who  asked 
them  to  concede.  3  °  .  That  their  zeal  in  seconding  the 
benevolent  views  of  the  Crown,  consisted  merely  of  a  senti- 
ment of  egotism,  which  induced  them  to  act  in  this  manner, 
so  as  to  be  able  to  sell  those  lands  to  the  inhabitants  who 
were  desirous  of  obtaining  concessions,  and  at  the  same 
time  to  charge  them  the  same  dues  as  were  paid  by  the  old 
established  inhabitants.  4  °  .  That  these  pretentions  of  the 
Seigniors  were  contrary  to  the  intentions  of  His  Majesty,  and 
to  the  conditions  contained  in  the  deeds  of  concession  by 
virtue  of  which  they  were  only  to  concede  for  a  rent.  5°  . 
That  this  conduct  on  the  part  of  the  Seigniors  was  very 
injurious  to  the  new  settlers  who  found  less  lands  to  be  set- 
tled upon  in  those  localities  which  were  most  advantageous 
for  trade.  I  also  find  in  it  the  law  of  the  Country  at  that 
time  to  remedy  such  great  abuses  ;  the  law  which  I  men- 
tion is  as  follows  :  the  obligation,  on  the  part  of  the  Sei- 
gniors who  had  no  lands  cleared,  nor  settlers  upon  them,  was  to 
put  the  lands  under  cultivation,  and  to  place  settlers  upon  them 
within  one  year,  from  the  day  of  the  publication  of  the  said 
Arret ;  in  default  whereof,  at  the  end  of  that  time  and  with- 
out further  delay  being  allowed,  the  lands  were  to  be  re-united 
to  His  Majesty's  domain,  at  the  instance  of  the  Attorney 
General  of  the  Superior  Council  of  Quebec,  and  by  vir- 
tue of  the  Ordinances  to  be  made  in  relation  thereto  by 
His  Majesty's  Lieutenant  General  and  by  the  Intcndant  of 
the  Country.  I  also  remark  in  it  an  order  of  His  Majesty  to 
all  the  Seigniors  in  New  France  to  concede  the  lands  with- 
in their  seigniories,  to  the  inhabitants  who  might  require 
them,  on  condition  of  the  payment  of  a  rent,  and  not  to  ex- 
act from  them  any  sum  of  money  in  payment  of  those  con- 
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cessions.  In  default  whereof,  the  settlers  were  allowed  to 
demand  the  lands  by  a  summons,  and,  in  case  of  a  refusal, 
to  apply  to  the  Governor  and  Lieutenant  General  and  to  the 
Intendant  of  the  Country,  whom  His  Majesty  commands  to 
grant  the  lands  in  those  seigniories,  which  the  settlers  may 
have  demanded ;  and  the  dues  to  be  paid  by  the  new  settlers 
were  to  be  handed  to  the  Receiver  of  His  Majesty's  domain 
in  the  town  of  Quebec  ;  and  the  Seigniors  were  debarred 
from  having  any  claim  whatever  upon  them.  I  also  find  in 
it  a  very  significative  word  applied  to  "  the  same  dues  as 
"  were  paid  by  the  old  established  inhabitants,"  I  mean,  the 
word  paid,  which  sufficiently  indicates  that  money  was 
what  was  intended. 

If  you  examine  this  Arrit  with  attention  and  reflect  upon 
it,  how  is  it  possible  not  to  perceive  that  the  King  made  an 
enactment,  and  it  must  have  been  a  law,  that  those  conces- 
sions should  be  given  for  "  the  same  dues  as  were  paid  by 
"  the  old  established  inhabitants  ?"  Were  there  then,  at  that 
time,  any  dues  whatever  ;  was  there  any  fixed  rate  what- 
ever ;  was  there  any  rule  ?  unless  you  imagine  that  the  King 
was  telling  a  falsehood,  or  did  not  know  what  he  was  say- 
ing :  this  is  a  supposition  which  cannot  be  admitted  for  an 
instant.  This  Arret  therefore  proves  the  all  important  fact, 
that  before  it  was  promulgated,  there  was  some  fixed  rate, 
some  rule.  In  the  face  of  so  clear  a  law,  it  is  therefore  an 
error  to  state  that,  before  the  Arrdt  of  1711,  there  was  no 
fixed  rate  whatever  in  this  Country.  It  was  quite  natural 
that  there  should  be  one.  The  same  great  mind  which  had 
presided  over  the  first  establishment  of  the  plan  of  colonis- 
ing the  Country,  still  attended  to  the  realization  of  that  plan. 
Most  assuredly  it  would  be  very  strange  that  the  King,  who 
had  passed  such  a  rigorous  law  against  the  Seigniors,  as 
would  expose  them  to  have  their  seigniories  confiscated, 
should  they  refuse  to  concede,  and  that,  with  the  same 
breath,  he  should  allow  them  to  exact  such  rates  as  they 
might  think  fit  and  proper,  or  rather  that  he  should  not  pre- 
vent them  from  doing  so.     What !  the  Seigniors  caused  very 
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considerable  injury  to  the  new  settlers  who  found  less  lands 
to  settle  upon  in  those  localities  which  were  advantageous  for 
trade,  for  the  very  reason  that  the  Seigniors  charged  the  same 
rates  to  those  to  whom  they  sold,  as  they  did  to  the  old 
settlers  ;  and  they  might  with  impunity  have  demanded 
from  them  any  amount  whatever  of  dues,  no  matter  what  it 
was,  but  this  is  incomprehensible.  It  is  moreover  a  direct  con- 
tradiction. This  extravagant  pretention  on  the  part  of  the 
Seigniors,  is  not  only  opposed  to  the  whole  spirit  of  coloni- 
zation of  that  time,  but  it  reeeives  its  death  blow  from  the  very 
words  of  the  Decree  itself.  After  I  shall  have  proved  that 
there  was  a  rate,  whatever  it  may  be,  I  assure  you  I  shall 
not  omit  establishing  what  that  rate  was. 

On  the  15th  of  June,  1708,  a  judgment  was  rendered  by 
the  Intendant  Raudot,  which,  among  other  things,  com- 
manded the  Seignior  of  Becancour  to  grant  a  deed  of  con- 
cession to  one  Perrault  under  the  same  clauses  and  condi- 
tions as  he  had  granted  them  to  his  other  Censitaires,  other- 
wise that  the  said  judgment  should  be  in  the  place  and 
stead  of  a  title.  (Extract  from  the  registers  of  the  Supe- 
rior Council,  and  from  the  registers  of  Intendance,  by  Cugnet, 
p.  26.) 

Therefore,  three  years  before  the  Arrdt  of  1711,  the  In- 
tendant acts  according  to  what  then  was  an  established 
rate,  a  rule  ;  otherwise  he  would  have  left  the  Censitaire  to 
the  mercy  and  discretion,  or  rather  to  the  indiscretion  of  the 
Seigniors. 

On  the  loth  of  February,  1716,  the  Intendant  Begon  passed 
a  Decree  obliging  the  inhabitants  of  Demaure  to  exhibit  to 
the  Sieur  Aubert,  Seignior  of  the  place,  the  titles  and  deeds 
by  virtue  of  which  they  held  their  lands  &c,  &c,  in  order 
that  the  Sieur  Aubert  might  grant  them  titles  "  under  the 
"  same  clauses  and  conditions  as  the  old  titles,  without 
"  however  allowing  any  new  charges  to  be  made."  (Ed. 
and  Orel.  v.  2,  p.  419.) 
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In  the  very  face  of  such  words  as  these,  and  of  such  pro- 
hibitions, will  any  person  maintain  that  the  Seigniors  were 
not  obliged  to  concede  at  the  old  rates,  and  that  it  was  op- 
tional with  them  to  increase  those  rates  ? 

On  the  28th  of  June,  1721,  the  Intendant  Begon  passed 
another  Decree  condemning  the  Sieur  Amiot,  Seignior  of 
Vincelotte,  to  establish  the  boundaries  of  the  lands  which  he 
had  promised  to  his  settlers  by  writing  upon  the  conditions 
mentioned  in  that  Decree. 

Some  inhabitants  of  Lebras,  of  Saint  Nicholas,  amongst 
other  grievances,  complained  that,  notwithstanding  his 
promises  in  writing,  to  grant  them  lands  upon  the  same  con- 
ditions as  were  mentioned  in  the  titles  already  granted  by 
him,  he  was  desirous  of  making  them  pay  other  dues  than 
those  allowed  by  the  Arret  of  1711  :  adding,  at  the  same 
time,  that  those  conditions  could  onlv  have  reference  to 
some  dues  which  the  Seigniors  alone  had  a  right  to  stipulate 
for  ;  they  further  stated  at  the  time,  that  they  were  obliged, 
either  to  submit  to  conditions  which  were  so  severe  and  so 
exorbitant  that  it  was  impossible  for  them  to  subsist,  or  they 
had  to  abandon  their  farms. 

The  Decree  is  based  upon  the  Arret  of  1711,  for  it  is 
therein  Mated  :  "  Seeing  also  the  said  Arret  of  the  King's 
"  Council  of  State,  bearing  date  Gth  July,  1711,  and  it  being 
"  considered  &c,  &c,"  terminates  as  follows  :  "  We  pro- 
"  hibit  him  from  imposing  any  other  tax  upon  the  said  lands 
"  than  the  rent." 

Does  this  prove  that  it  was  optional  with  the  Seigniors 
to  establish  Mich  rates  as  they  thought   proper,  and  is  it  not 

clear  as  day  that  the  Seigniors   could  not  even  take  as 

precedent  the  old  grants  into   which  had   been  introdu< 

the  right  of  exacting  dues    contrary  to  the   Arret  of   1711  ; 

They  should  be  at   the  same  "  rates  as  the  grants  to  the  old 

sttlers,  not  in  the  seigniory,   but  throughout    the    Country, 

to  the  established  rule,  that  is  in   conformity  with 


13g 

the  acknowledged  rate.  "  By  the  terms  of  the  Decree  the 
"  complainants  are  allowed  to  appeal  to  the  Marquis  de 
"  Vaudreuil  and  to  ourselves,  demanding  the  grant  of  the 
"  same  in  His  Majesty's  name  for  the  same  dues  and  on  the 
"  same  conditions  as  stipulated  in  the  same  Arr£t  of  the 
"  King's  Council  of  state,  passed  on  the  sixth  of  July,  one 
"  thousand  seven  hundred  and  eleven."  Ed.  and  Ord.  t.  2, 
pp.  461  and  468. 

^n  the  20th  September,  1721,  the  Intendant  Begon  ren- 
dered a  judgment,  upon  the  petition  of  the  Sieur  Levrard, 
Seignior  of  St.  Pierre,  reuniting  to  the  domain  of  the  latter 
a  farm  on  which  the  banal  mill  was  erected,  upon  the  con- 
dition that  he  should  concede  another  lot  of  land  to  the 
grantee  which  was  to  be  chosen  by  the  latter. 

By  this  judgment,  amongst  other  things,  it  was  ordered, 
"  that  the  Sieur  Levrard  should  concede  him  another  farm 
"  in  the  same  seigniory  as  an  indemnity,  upon  the  ordinary 
"  charges  and  at  the  ordinary  rates  &c."  (Ed.  and  Ord.  t. 
2,  pp.  466  and  7.) 

Were  there  ordinary  rates  then  ? 

I  shall  now  cite  a  judgment  rendered  by  the  Intendant  Gilles 
Hocquart,  homologating  a  proces  verbal  of  the  Grand  Voyer, 
and  commanding  Pierre,  Jean  et  Andre  Robitaille  and 
other  inhabitants  of  Gaudarville  to  take  out  deeds  of  con- 
cession from  Dlle  Peuvret.  This  Judgment  bears  date  23 
January,  1738.     (Ed.  and  Ord.   t.  2,  p.  845  and  seq.) 

Among  other  things,  it  is  therein  stated  :  "  That  they 
"  were  bound  to  take  deeds  of  concession  from  Dlle  Peuvret, 
"  of  the  lots  of  land  which  had  been  conceded  to  them,  of 
"  thirty  arpens  in  depth,  at  the  cens  ct  rentes  established  by 
"  His  Majesty,  that  is  :  one  sol  of  cens,  for  each  arpent 
"  in  superficies,  and  one  capon  or  twenty  sols  according  to 
•'  the  choice  of  the  said  Dlle  Peuvret,  for  each  arpent  in 
"  front.  " 


Most  decidedly  that  is  another  proof  which  indicates  an 
established  rate,  a  rule,  something,  in  one  word,  which 
did  not- depend  upon  the  will  of  the  Seignior.  If  you  couple 
this  with  the  rents  (droits  de  redevances)  imposed  upon  the 
old  settlers,  according  to  the  terms  of  the  ArrH  of  1711,  and 
also  the  prohibition  to  add  new  charges,  as  stated  in  the  Or- 
dinance of  Begon,  of  the  15th  February,  1716,  you  will  easily 
become  convinced  that  there  was  some  certain  rate  in  this 
Country. 

On  the  23  of  February,  1748,  the  Intendant  Hocquart  ren- 
dered a  judgment  condemning  the  Seignior  of  Berthier  to 
grant  a  deed  of  concession  to  the  Fabrique  of  Berthier,  of  a 
lot  of  land  given  by  Dame  de  Villemur,  &c. 

Among  other  things  that  judgment  decided  that  "  the 
"  new  purchaser  should  be  bound  to  pay  to  the  proprietor 
"  of  the  said  seigniory  the  cens  et  rentes,  at  the  customary 
"  rate  of  one  sol  of  rente  for  each  arpent  in  superficies,  and 
"  three  capons  for  the  whole  lot  of  land,  and  two  sols  of 
"  cens"     (Ed.  and  Ord.  t.  2,  p.  581  and  seq.) 

The  slight  variance  which  is  to  be  remarked  here  does 
not  prevent  us  from  recognizing,  in  this  judgment,  what  is 
perfectly  apparent  every  where  else,  that  there  was  such  a 
thing  as  an  ordinary  rate,  no  matter  what  it  may  have  been. 

It  is  true  that  the  greatest  number  of  these  judgments  and 
ordinances  are  subsequent  to  the  ArrSt  of  Marly,  but  for 
all  that,  they  do  not  the  less  prove  the  fact  that  some 
ordinary  rate,  some  rule,  although  it  was  a  moderate  rate, 
did  exist. 

Were  it  necessary  to  add  any  thing,  I  should  appeal  for  as- 
sistance to  the  Arril  of  the  Superior  Council  of  Quebec, 
of  the  29th  of  May,  1713,  which  prohibits  the  Sieur  Du- 
chenay  from  conceding  any  lot  of  ground  within  the 
Bourg  de  Fargy  at  Beauport,  at  a  higher  rate  than  one  sol 
of  cens  and  one  chicken  of  seigniorial  rent    for   each  arpent. 
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ft  is  a  matter  of  very  slight  importance,  that  it  happens  to 
be  only  a  lot  of  ground ;  the  rate  of  one  sol  and  a 
fowl  is  not  the  less  acknowledged  as  a  rule.  Those  rules 
had  become  established  by  custom,  as  it.  is  stated  by  M.  Cugnet. 
(Des  Censives,  p.  44,  ed.  of  1775.)  They  therefore  did 
exist  (1)  in  the  Country,  they  were  known  and  universally 
acknowledged,  notwithstanding  some  slight  variances  of 
very  little  importance.  They  were  in  accordance  with  the 
King's  intentions  and  favored,  in  the  most  admirable  manner, 
the  realization  of  the  great  idea  which  presided  over  the  co- 
lonization of  the  Country.  If  you  were  to  look  over  all  the 
concessions,  with  very  few  exceptions,  you  would  find  the 
rate  to  be  one  sol,  and  in  proof  of  this,  there  are  the  four 
following  concessions  : 

o  March,  1714,  1st  part  of  Mille  Isles,  granted  for  the 
payment  alone  of  20  sols  and  one  capon  for  1  x  30  arpcnls, 
and  6d  of  certs,  without  its  being  possible  to  exact  in  those 
concessions  any  sum  of  money,  or  any  other  charge,  than 
the  mere  dues  above  mentioned,  which  were  established 
pursuit  to  the  will  and  intention  of  His  Majesty. 

10  April,  1713,  2d  part  of  Beaumont,  granted  for 
the  payment  alone  of  20  sols  and  two  capons  for  1  x  40 
arpents,  and  6d  cens,  without,  &c. 

(1)  He  says  that  the  rates  established  for  conceding  in  this  Province  are  one  sol  of 
cens  for  each  arpent  in  front  by  forty  in  depth,  freneh  currency,  one  fat  capon  for 
each  arpent  in  front,  or  twenty  sols  tonrwns,  according  to  the  choice  and  pleasure  of 
the  Seignior,  or  half  a  bushel  of  wheat,  of  rente  fonder e  et  seigneuriale,  together 
with  the  other  seigniorial  dues,  and  this  is  in  consequence  of  the  deeds  of  concession 
which  the  Intendants  had  granted  in  the  King's  name,  of  lands  within  his  censive. 
M.  Cugnet  goes  on  to  state  that  no  Edict  of  the  King,  can  be  found  in  the  archives, 
fixing  the  rate  of  cens  et  rentes  sei&neitriales  which  the  Seigniors  should  impose. 
Those  rules  have  become  established  by  custom.  The  King  conceded  the  laud  within 
his  censive  at  those  rates.  It  is  true,  remarks  M.  Cugnet,  that  the  lands  are  not 
conceded  at  equal  rates  ;  that  in  the  district  of  Montreal,  they  are  conceded  at 
higher  rates  than  in  the  district  of  Quebec;  without  doubt,  he  says,  because  lands 
at  Montreal  are  more   valuable    than  at    Quebec. 

We  might,  I  think,  account  for  this  variation  in  another  manner.  Very  frequently 
the  cause  of  it  is  to  be  attributed  to  what  is  so  well  pointed  out  by  M.  Rand  >t  the 
elder,  in  his  letter  of  the  10  th  of  Norember,  1707,  to  M.  de  Pontchartrain.  A  large 
number  of  the  settlers  preferred  submitting  to  the  payment  of  very  onerous  dues, 
rather  than  expose  themselves  to  lose  their  work,  which  they  performed  upon  the 
strength  of  mere  written  promises,  an  1  which  the  Seigniors  subsequently  refused  to 
ratify,  by  giving  concessions  unless  under  the  conditions  which  they  wished  tj  iu> 
Dose. 
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17  October,  1717,  1st  part  of  the  Lake  of  Twa  Moun- 
tains, conceded  at  20  sols  and  a  capon  for  1  x  40  arpents.f 
and  6d  oiccns,  without  its  being  possible,  &c,  &c> 

13  April,  1727,  fief  St  Jean,  to  the  Ursulines  of  Three 
Rivers,  20  sous  and  1  capon,  for  1  x  20  arpents,  and  6d  of 
cens,  without  its  being  possible,  &c,  &c. 

It  is  true  that  there  is  a  slight  variance  as  to  the  depth,  bu? 
it  does  not  prevent  the  rule  of  1  sol  from  appearing  every- 
where as  the  ordinary  rate,  and  even  as  the  rule  which  was 
followed, 

If  it  were  optional  with  the  Seigniors  to  impose  such  rates 
as  they  thought  proper,  in  no  place  would  we  find  a  prohi- 
bition to  exceed  the  rate,  and  if  in  answer  to  that,  you  tell 
me  that  difficulty  is  overcome  by  services  rendered,  I  shall 
ask  for  what  reason  the  Governor  Vaudreuil,  in  the  con- 
cessions made  by  him  to  the  Seigniors  of  Montreal,  on  the 
17th  of  October,  1717,  of  the  seigniory  of  the  Lake  of  Two 
Mountains,  speak,  as  had  been  previously  done  in  other 
concessions,  with  such  decision,  such  clearness,  of  the 
simple  rent  (simple Hire  de  redevances,)  and  why  does  he  pro- 
fit the  insertion,  in  the  concessions  of  any  sums  of  money 
or  of  any  other  charge  &c.  ?  How  does  it  happen  that  in  the 
Letters  Patent  of  the  King  of  France,  granted  on  the  27th  April, 
1718,  confirming  this  concession,  the  King  allow  the  lots  of 
land  of  which  there  was  at  least  one  quarter  cleared,  to  be 
sold  or  granted  at  higher  rates  ?  The  Seigniors  did  not  re- 
quire such  a  permission,  unless  they  were  limited  to  a  cer- 
tain rate.  As  to  those  persons  who  support  the  exorbitant 
., retentions  of  the  Seigniors,  I  cannot  see  that  they  can  do 
otherwise  than  suppose  that  the  King  did  not  know  what  he 
was  doing.  For  my  part,  I  shall  willingly  allow  them  to 
I  ike  every  possible  advantage  of  the  position  they  have  as- 
sumed. 

I  think  I  have  fully   established  that    there    existed  a  ge- 
neral rate,  a  rule,  in  the  Country,  in  relation  to  concessions. 
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All  that  has  to  be  done  now  is  to  determine  what  that  rate 
was.  I  shall  do  so  while  explaining  the  -character  and 
effects  of  the  Arrets  of  Marly.  I  point  out  several  different 
systems,  but  I  shall  insist  upon  that  one  alone  which  ap- 
pears maintainable  to  me. 

III.   What  were    the    effect,  and  character,    motives  and 
the   object  of  the  Arrets  of  Marly  ? 

The  character  and  the  motives  of  the  Arrets  of  Marly,  are 
clearly  defined,  it  is  not  possible  to  be  mistaken  in  them, 
A  number  of  farms  which  had  been  conceded  by  His  Majesty 
remained  uncultivated  and  uninhabited,  and  certain  Seigniors . 
under  different  pretences,  refused  to  concede  farms  to 
those  settlers  who  asked  for  them,  with  a  view  of  being  able 
to  sell  them,  and  at  the  same  time  of  demanding  the  same 
rents  as  they  got  from  the  old  established  settlers,  which  was 
altogether  contrary  to  His  Majesty's  intentions,  and  to  the 
conditions  of  the  deeds  of  concession,  by  virtue  ofwhi 
they  were  only  allowed  to  concede  lands  for  a  rent.  This 
was  also  very  prejudicial  to  the  new  settlers  who  could  find 
less  lands  to  be  taken  in  the  localities  which  were  mo^t 
adopted  to  business. 

Such  abuses  required  a  prompfl  and  energetic  remedy. 
The  Seigniors  systematically  evaded  the  laws  at  that  time, 
as  well  as  they  had  previously  done,  and  so  far  as  that  i« 
concerned,  we  have  seen  them,  at  different  periods,  act 
with  the  greatest  consistency.  The  King  therefore  order< 
that  the  conceded  seigniories  should  be  re-united  to  his  d<~ 
main,  if  within  a  year  and  a  day  from  the  publication  of 
the  Arret,  they  were  not  put  under  cultivation,  and  if  settlers 
were  not  placed  upon  them.  It  was  also  ordained  that  all 
Seigniors  in  New  France  should  concede  to  the  inhabitants 
such  farms  as  these  latter  might  require  within  their  seig- 
niories, on  condition  of  payment  of  rent,  and  without  exac- 
i\ng  any  sum  of  money  on  account  of  such  concessions  ; 
■Otherwise,  and  in  case    of  a   refusal,  the  inhabitants  had  a 
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rig-ht  to  demand  those  farms  by  means  of  a  summons,  and 

if  it  were  not  complied  with,  to  appeal  to  the   Governor  and 

Lieutenant  General,  and  to  the  Intendant  of  the  said  Country, 

who  had  instructions  from  His  Majesty  to  grant  such  farms 

in  the  said  seigniories  as    such   inhabitants    might  require  ; 

these  latter  being  bound  to  pay  the  dues   into   the  hands  of 

the    Receiver   of  His   Majesty's   domain,  in   the    town   of 

Quebec  ;  and  the  Seigniors  were  debarred  from  having  any 
claim  whatever  upon  them. 

Before  the  passing  of  the  Arret  of  Marly,  whereof  the  ob- 
ject and  intention  was  to  bring  the  Seigniors  to  reason,  it 
was  a  matter  of  absolute  necessity,  as  well  as  of  good  poli- 
cy, that  there  should  be  a  fixed  rate,  otherwise,  the  Seigniors 
would  have  been  free  to  impose  any  rate,  however  high  ; 
and  by  thus  imposing  high  rates,  they  would  have  rendered 
abortive  those  very  laws  which  had  been  made  to  effect  the 
settlement  of  the  Country  by  facilitating  it.  We  see,  never- 
theless, that  the  Seigniors  made  a  mockery  of  those  laws,  and 
paid  no  attention  whatever  to  the  benevolent,  humane  and 
christian  intentions  of  ihe  King,  and  appeared  to  be  con- 
cerned very  little  about  their  realization. 

So  far  as  they  are  concerned,  this  Arret  becomes  an  une- 
quivocal warning  in  relation  to  a  rule  about  which  it  was 
impossible  to  be  mistaken.  And  if  you  do  not  see  in  that, 
as  clear  as  the  light  at  noonday,  I  shall  not  say,  the  esta- 
blishment, but  the  declaration  of  the  previous  existence  of  a 
fixed  rate,  I  shall  allow  those  who  shut  their  eyes  to  the 
light,  not  to  see  it.  As  far  as  I  am  concerned,  had  I, 
at  the  present  time,  any  doubts  as  to  the  existence,  in  New 
France,  before  1711,  of  an  ordinary  rate,  which  by  that 
mean  became  a  fixed  one,  as  it  has  already  been  remarked 
and  proved,  I  do  not  know  how  it  would  be  possible  forme  to 
entertain  those  doubts  in  the  face  of  such  a  formal  declara- 
tion as  the  one  contained  in  that  Arret,  which  expressed  an 
idea  which  is  reproduced  in  the  Arrets  of  1732  and  of  1743. 
Before  1711,  the  Seigniors  were  bound  to  concede  at  mode- 


19  * 

rate  rates,  it  was  a  matter  of  obligation  with  them.  The 
obligation  to  do  so  was  as  great  with  them,  as  the  obligation 
to  grant  the  lands  was.  It  was  not  precisely  a  trust,  "fidei- 
commis"  as  we  understand  it  generally,  but  it  was  a  kind 
of  trust,  and  without  disputing  about  mere  words,  I  think 
lhat  we  can  mention,  without  fear,  that  the  Seigniors  had 
not  an  absolute  ownership,  but  a  modified,  qualified  and  con- 
ditional one;  the  threat  of  re-union  to  the  King's  domain, 
places  all  doubt  on  that  head  out  of  the  question. 

Such  then  is  the  marked  characteristic  of  the  Arrit  ol 
Marly  in  relation  to  Seigniors.  As  to  the  motives  which 
induced  the  King  to  issue  it,  they  are  sufficiently  appa- 
rent :  the  state  of  matters  at  the  time,  and  the  correspondence 
of  the  Intendants,  in  which  the  exactions  and  encroachments 
of  the  Seigniors  are  fully  laid  open,  inform  us  quite  sufficient- 
ly of  those  motives,  without  its  becoming  necessary  to  re- 
peat them.  I  cannot  admit  that  any  doubt  can  exist  as  to 
the  character  of  those  laws,  but  as  doubt  exists  elsewhere, 
I  shall  take  upon  myself  to  state  with  Merlin,  {Rep.  vo.  lot, 
§  10.)  "  The  laws  should  be  interpreted  by  their  most  natu- 
"  ral  sense,  by  that  which  has  most  analogy  with  the  subject, 
"  and  which  is  the  most  in  conformity  with  the  intention  of 
"  the  legislators,  and  which  equity  leans  most  in  favor  of;  for 
"  that  purpose  it  is  necessary  to  consider  the  nature  of  the  law, 
"  its  motives,  the  connection  it  has  with  other  laws,  the  ex- 
"  ceptions  by  which  it  may  be  restricted,  and,  at  the  same 
"  time,  everything  which  might  tend  to  explain  the  spirit 
"  of  it."* 

For  the  present  I  shall  not  say  anything  about  as- 
certaining if  those  laws,  both  in  relation  to  the  Seigniors, 
and  those  more  particularly  concerning  the  inhabitants 
of  New  France,  were  laws  of  public  policy  (d'ordre  public,) 
and  if  private  individuals  could  derogate  from  them  ;  at  a 
late  period,  I  shall  have  an  opportunity  of  speaking  on  the 
subject.  I  shall  remark,  for  the  moment,  that,  in  the  Arret 
of  Marly  relative  to  the  inhabitants,  you  find  expressions 
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which  only  reproduce  that  great  idea  which  presided  over 
the  whole  wise  and  admirable  french  legislation  of  that  time 
concerning  the  colonization  of  New  Fiance  ;  "  which  is 
"  quite  contrary,  as  is  there  stated,  to  His  Majesty's  inten- 
"  tions,  who  only  allowed  those  concessions  with  a  view  of 
"  causing  the  Country  to  be  established." 

What  are  the  results  of  the  Arret  of  Marly  ?  The  answer 
is  a  very  simple  one  to  give  :  it  is  the  confirmation,  by  a  so- 
lemn declaration,  of  what  had  in  reality  existed  in  the 
Country,  since  the  first  establishment  of  the  seigniorial  te- 
nure, the  lowness  and  positive  settlement  of  the  rates  of  con 
cession,  which  were  as  necessary  at  that  time  to  the  reali- 
zation of  that  great  scheme  of  colonization,  as  hands  were 
to  carry  it  out. 

I  am  aware  that  it  was  stated  that  the  threat  of  the  con- 
fiscation of  the  seigniories  was  quite  sufficient  to  oblige  the 
Seigniors  to  concede.  Over  and  above  what  that  reason,  if 
it  be  one  at  all,  contains  as  an  admission  of  the  obligation 
of  the  Seigniors  to  concede  at  a  moderate  rate,  there  is  this, 
that  it  receives  a  formal  contradiction  in  the  history  of  the 
Seigniors,  who,  at  all  limes,  have  made  light  of  the  Arrets 
of  Marly,  in  the  same  manner  as  they  violated,  at  a  later  pe- 
riod, the  Arrets  of  1732.  As  a  matter  of  course,  I  speak 
only  of  those  Seigniors  to  whom  my  remarks  may  apply,  and 
not  of  ihose  who  have  conformed  to  the  law.  The  Seigniors 
have  acted  as  a  knowledge  of  the  human  heart  teaches  us 
that  men  generally  act  when  they  violate  the  laws,  they 
counted  upon  going  unpunished.  And  I  must  acknowledge 
that  since  the  Arret  of  Marly  they  have  acted  so  with  a  good 
deal  of  success. 

I  do  not  think  it  necessary  to  keep  an  account  for  the  Sei- 
gniors of  the  augmentation  hardly  gradual,  but  nevertheless 
pretty  considerable,  of  the  rates  of  concession,  since  the 
cession  of  the  Country.  A  reason  sufficiently  plausible  has 
been  given  for  this  new  encroachment,  I  mean  the  gratui- 
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tous  supposition  that  the  Proclamation  of  1763  had  intro- 
duced the  English  laws  into  this  Country,  and  consequently 
that  the  Seigniors  were  exonerated  from  the  obligation  of 
conforming  to  the  ancient  laws  of  the  Country  in  relation  fo 
that  matter.  As  I  go  on,  I  will  state  that  it  does  appear 
rather  astonishing  that,  after  discovering  their  error  and 
more  particularly  since  1774,  the  Seigniors  should  have 
continued  to  exact  rates  and  dues  wirich  were  prohibited  by 
the  laws  of  the  Country.  I  prefer  the  position  of  those  who, 
though  they  are,  according  to  my  mind,  under  the  influence 
of  a  manifest  error,  do  at  least  act  logically,  by  imposing 
the  highest  rates,  and  would  impose  them  to  any  amount 
were  the  Censitaires  to  consent,  since  they  maintain  that 
there  never  was  any  law  binding  them  down  to  a  fixed 
rate. 

I  shall  close  this  by  expressing  my  regret,  as  well  as  my 
surprise,  that  since  the  cession  of  the  Country  there  should 
have  been  decisions  rendered  by  the  Tribunals  in  that  way. 
Several  of  those  decisions  appear  to  be  founded,  upon  what 
they  have  been  pleased  to  term  the  common  law  of  France, 
which,  so  far  as  those  extraordinary  ex-privileges  of  the  Sei- 
gniors are  concerned,  never  existed  in  such  a  manner  as  to 
justify  the  application  of  it  as  a  rule  in  this  Country. 
Finally  it  is  very  much  to  be  regretted  that,  since  then,  they 
should  have  fallen  back  for  support  upon  political  and  other 
grounds  quite  foreign  to  the  only  one  which  should  have 
induced  as  well  as  justified  them  in  those  decisions.  I  al- 
lude more  particularly  to  the  case  of  Hamilton  &  al.  vs  La- 
moureux.  Viewing  those  judgments  as  so  many  palpable 
errors,  it  must  be  understood  that  I  cannot  admit  that  they 
establish  and  fix  the  law,  I  do  not  recognize  the  necessary 
qualities  in  them  for  such  a  purpose. 

Which  part  then,  so  far  as  the  rates  are  concerned,  must 
be  adopted  ?  Several  plans  are  in  my  mind. 

lo.  The  rate  has  not  exceeded  two  sols,  but  which  has 
been  the  most  general  one  ?  Let  us  say  two  soh  was  the  most 
general  before  1711. 
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2o.  What  was  the  original  rate  in  this  Country  before  1711? 
Let  us  take  one  sol  and  the  capon. 

3o.  By  applying  what  has  just  been  said  to  each  sei- 
gniory :  Ave  should  take  two  sols  as  the  general  rate,  and 
one  sol  and  a  capon  as   the   original  rate. 

In  opposition  to  those  three  hypothesis  or  systems,  it  must 
be  said  that  we  cannot,  either  for  the  whole  Country  in  gene- 
ral or  for  each  seigniory  separately,  take  the  highest  or  the 
lowest  rate  as  the  rule.  The  lowest  rate,  as  well  as  that  which 
is  higher,  may  perhaps  not  be  the  general  rate.  The  original 
rate  in  each  separate  seigniory,  may  perhaps  not  be  the  ori- 
ginal rate  established  throughout  the  whole  Country,  I  shall 
1  here  fore  reject  it.  It  has  become  necessary  from  what  pre- 
cedes to  enquire  what  was  the  general  and  customary  rate 
before  171 1,  so  that  we  may  be  enabled  to  deduce  some  rule  : 
this  is  what  I  have  done.  My  researches  have  led  me  to  one 
sol  of  cms  el  rentes  for  each  arpent  in  superficies  and  one 
capon  for  each  arpent  in  front,  and  six  pence  of  cens.  After 
a  close  calculation,  without  attending  to  very  small  fractions, 
it  is  a  matter  of  little  importance  that  the  sum  of  two  sols 
should  be  found,  being  the  amount  which  it  is  very  reasona- 
bly contended,  has  never  been  exceeded  in  the  concessions. 
The  Seigniors  must  submit  to  this  result  as  it  is  the  neces- 
sary  consequence  of  the  principle  which  I  have  above  esta- 
blished. This  however  is  a  matter  with  which  I  have 
nothing  to  do.  In  my  capacity  of  Judge,  it  became  my  duty 
to  try  and  ascertain  what  the  general  rate  was,  in  order  to 
deduce  some  certain  rule  from  it.  I  shall  make  one  obser- 
vation more  ;  that  rate  is  very  low,  I  may  be  told;  accord- 
ing to  my  opinion,  such  an  objection  should  not  be  made 
use  of,  if  you  were  to  consider  that  the  cens  and  those  dues 
were  after  all,  only  the  acknowledgement  of  the  tenure. 
Moreover  if  from  the  time  that  every  thing  began  to  advance 
progressively  in  this  Country,  the  Seigniors  were  losing  at 
the  rates  above  mentioned,  why  did  they  not  apply  to  the 
legislature  to  have  the  law  modified,  and  to  have  the  rate  of 
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the  dies  coming  to  them  increased.  I  am  aware  that 
the  answer  may  be  made  that  they  would  never  have 
succeeded.  But  in  truth,  can  you  be  really  serious  when 
you  apply  to  the  Judges  to  obtain,  in  an  indirect  manner, 
what  you  could  never  have  dared  to  hope  to  obtain  from 
the  Legislature  ?  That  is  what  I  cannot  understand. 

Further  on,  while  speaking  of  the  character  of  the  Arrets 
of  Marly,  I  answer  the  objection  arising  from  the  fact  that 
there  is  not  before  this  Court  any  request  for  the  resiliation 
of  the  contracts  by  which  the  Censitaircs  have  bound  them- 
selves to  pay  a  rate  exceeding  what  was  legal.  We  have 
nothing  to  do  about  the  resiliation.  The  Court  has  nothing 
to  do  but  to  declare  what  is  the  legal  rate  ;  it  is  the  Com- 
missioners duty  to  attend  to  the  remainder. 

I  have  only  one  more  observation  to  make.  It  is  a  matter 
of  principle  for  me  to  vote  against  the  answer  which  the 
Court  has  given  to  the  25th  question  of  the  Attorney  Gene- 
ral. The  Court  maintains  that  the  Censitaires,  to  whom  con- 
cessions had  been  made,  from  the  time  of  the  cession,  and 
previous  to  the  passing  of  the  Seigniorial  Act  of  1854,  at 
higher  rates  than  were  customary  before  the  cession,  have 
no  right  to  be  exonerated  from  the  payment  of  the  amount 
exceeding  those  dues.  If  I  look  upon  those  clauses  of  the 
deeds  of  concession,  as  null  and  void,  which  are  contrary 
to  the  law  of  public  order,  and  which  form  the  subject 
matter  of  this  question,  it  is  incumbent  on  me  not  to  draw 
back  from  the  consequences  of  those  principles  ;  I  there- 
fore acknowledge  them  as  legal,  and  my  opinion  is  that,  the 
CensitaireSj  who  may  happen  to  be  in  this  particular  posi- 
tion, have  a  right  to  be  exonerated  from  the  payment  of  the 
amount  exceeding  the  legal  dues,  which  they  may  have 
paid  without  being  indebted  in  that  amount.  It  does  not 
come  within  the  limits  of  my  duty  to  speak  of  the  propriety 
or  impropriety  of  such  a  demand  being  made  by  the  Censi- 
iaires  if  they  should  make  it.  I  have  nothing  to  do  here 
but  to  express  my  opinions  as  a  Judge,  and  I  shall  express 
them  without  hinderance. 


24  g 

IV.  Are  the  Edits,  Arrets  and  Ordonnances  relative  to  the 
rates  of  grants,  laws  of  public  order  :  could  they  have  been 
legally  derogated  from,  by  virtue  of  any  private  agreements  ? 

The    question    here   is    about    the    colonization  of  a  vast 
Country.     The    Crown    thinks    of  realising   the  great    and 
beautiful  thought  of  diffusing  over  this  continent,  the  bless- 
ings  of  the    Gospel    and   civilisation    which    march    in   its 
footsteps.     That    thought    is    manifested   in  a  thousand  dif- 
ferent ways,  and  it  has  become  partly  realised,  when,  also, 
it  is  in    danger   of  being    entirely    suppressed  by  a  class  of 
men  who  require  something  more  to  induce   them  to   carry 
out  His  Majesty's  intentions.    Decrees  are  issued  ;  their  aim 
and  object  is  to  carry  out  a  great  and  noble   plan  in  the  in- 
terest of  an  entire  and  immense  Country.  The  Seigniors  were 
not  the  only  class  of  persons  who  were  exposed  to  undergo 
the  punishments  decreed    against  those  persons  who  might 
violate  those  laws  ;  the  inhabitants  of  the  Country  in  gene- 
ral come  under  the  scope  of  the   law   which  concerns  them 
all.     The  end  and  object  of  those  two  Decrees  were  there 
fore  the  same.     It  will   be   willingly   acknowledged  that  so 
far  as  the  character   of  the  feudal  tenure  and  the  essence  of 
the  contracts  are  concerned,  those  laws  are  laws   of  public 
order,  but  nothing  more.     Is   it  not  true  that,  if  I  have  es- 
tablished in  my  system,  as  I  think  I  have,   that  the  Arret  of 
Marly    acknowledged    the    existence  of  a  fixed    or   general 
rate,  or,  in  a  word,  a    certain    rule,  in    that    respect  it  is  a 
law  of  public  policy,  as  well  as  in  respect  to  the  remainder? 
Therefore,  if  I  have  sufficient  reason  to  maintain  this,  it  must 
follow  that  no  person  had  a  right  to  derogate  from  that  law 
by  any  private  agreements    which   would   be    rendered,  for 
that  very  reason,  null  and  void.     The  same  reason  becomes 
applicable  in  the  face  of  such   facts   as   these.     The  Arrets 
of  Marly  determine  what  has  reference  to  the   tenure  and  to 
the  essence  of  the  contract  :  every  body    is    agreed  that,  in 
that  respect,  they  are  laws  of  public  policy   (cPordre  public.) 
Why  are   those  Arrets  laws  of  public  policy  in  that  respect  ? 
Because  they  were  essentially   important   to   the  establish- 
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ment  of  the  Country,  which  was  the  great  object  in  view. 
Well,  but  was  not  the  lowness  and  the  uniformity  of  the 
rates  equally  as  important  and  essential  for  the  establish- 
ment of  the  Country  ?  By  allowing  the  Seigniors  full  li- 
berty to  exact  any  rates  they  chose,  no  matter  how  high 
they  were,  did  you  not  endanger  the  settlement  of  the 
Country  ?  And  is  it  really  possible  that  we  can  be  satisfied 
with  the  answer,  that  the  Seigniors  were  interested  in  con- 
ceding, and  that  they  exposed  themselves  to  very  disagreable 
qonsequences if  they  refused  to  do  so,  when  were  aware 
that  they  did  refuse  frequently?  The  King  himself  declares 
this  to  be  the  case  in  express  terms.  They  would  not  con- 
cede unless  under  such  burdensome  conditions  that  the 
settlers  "  were  obliged  either  to  abandon  their  farms,  or 
tc  submit  to  such  hard  and  exorbitant  conditions  that  they 
"  were  quite  unable  to  subsist  upon  their  farms."  There- 
fore the  rate,  as  well  as  the  tenure  and  the  essence  of  the 
contract,  were  what  characterised  these  laws,  and  what 
stamped  them  throughout  as  laws  of  public  policy  (cPordre 
public.)  In  the  face  of  such  facts  and  declarations,  you 
would  allow  yourselves  to  doubt  that  those  laws  are  laws  of 
public  policy  !  That  is  what  I  cannot  conceive  in  my  own 
mind.  If  it  becomes  necessary  to  cite  authorities  upon  the 
point,  I  will  repeat  with  Demolombe,  v.    1,  p.  15,  No  17  : 

"  Nevertheless  these  words,  [droit  public)  public  law,  are 
"  frequently  used  in  a  much  wider  sense.  Under  this  second 
"  point  of  view,  it  might  be  said  that  public  law  is  that 
u  which,,  directly  or  indirectly,  has  for  its  object  the  general 
"  interest  and  the  public  interest,  whereas,  on  ihe  contrary, 
"  private  law  has  for  its  object  the  individual  and  relative 
"  interest  of  private  persons,  or  in  other  words,  private 
"  interest.'1'' 

Could  they  be  derogated  from  by  virtue  of  any  private 
agreements  ? 

u  One  of  the  principal  differences  which  distinguish  them 
"  (same  author,  loco  citato,  p.  15,)  as  to  their  result,  is  that  no 
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"  renunciation  can  be  made  to  public  law,  it  cannot  be  de- 
M  rotated  from,  whereas  private  individuals  may  derogate 
"  from  a  purely  private  law.  We  can  easily  conceive  that  if 
u  each  person  has  a  right  to  sacrifice  his  own  private  and  per- 
"  sonal  interest,  on  the  contrary,  no  person  has  a  right  to  com- 
"  promise  the  general  and  public  interest." 

Further  on "  This  distinction  being  once  placed  upon 

"  such  a  footing,  it  must,  as  a  matter  of  necessity,  be  applied, 
"  not  only  to  the  constitutional  laws,  but  also  to  all  the  other 
"  codes  which  have  much  to  do  with  the  general  interests, 
a  the  maintenance  of  which  is  of  the  greatest  importance  to 
"  the  whole  state." 

"  At  page  16,  §  18  :  "In  the  Code  Civil,  we  meet  with  a 
"  certain  number  of  provisions,  which,  at  first  sight,  would 
"  appear  to  have  been  introduced  merely  with  a  view  to  pri- 
"  vate  interest,  but  which,  nevertheless,  you  are  not  allowed 
"  to  renounce.  In  that  case  public  interest  is  more  or  less 
"  connected  with  it." 

If  I  were  told,  in  opposition  to  this,  that  the  laws  which 
govern  the  community  [commnnaute)  and  successions  &c, 
are  public  laws  ;  I  would  answer  that  what  you  can  renounce 
to  in  those  laws  merely  has  reference  to  private  interest  ; 
and  I  might  add  that  the  laws  in  relation  to  the  power  of  the 
husband  and  of  the  father,  form  part  of  the  private  laws, 
[droit  prive,)  and  for  all  that  can  the  husband  renounce  his 
power  as  a  husband  ?  Can  any  individual,  at  his  own  will 
and  pleasure,  declare  himself  to  be  legitimate  or  illegiti- 
mate, to  be  of  age  or  under  age,  capable  or  incapable  of  doing 
such  and  such  a  thing,  of  making  a  will  or  a  donation  in- 
ter rims ')  Certainly  not  because,  amongst  other  rea- 
sons, all  those  laws,  in  reference  to  such  matters,  essen- 
tially form  a  part  of  the  public  law,  of  that  law  which  pri- 
vate individuals  cannot  derogate  from. 

"We  cannot,  (says  Toullier,  v.  1,  p.  88,  No.  102),  by  any 
"  private  agreements,  derogate  from  those  laws  which  relate 
"  to  public  order  and  good  morals." 
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I  shall  close  these  citations  by  stating  with  Demo- 
lombe,  "  that  we. should  fear  that  the  possibility  of  renoune- 
"  ing  it,  might  terminate  by  really  destroying  it,  and  by  de- 
"  priving  society  of  the  benefit  which  it  might  gain  by  it." 

It  is  unnecessary  for  me  to  state  how  applicable  to  the 
question  in  point  is  this  last  observation.  If  there  be  any 
doubt  about  it,  you  have  only  to  look  back  to  the  times 
which  preceded  and  which  followed  the  Arret  of  Marly,  and 
to  ask  yourselves  if  the  derogations  of  the  Seigniors  from  the 
laws  in  relation  to  the  rate,  and  from  the  rule  established  in 
the  Country,  have  had  "  the  effect  or  not  of  depriving  society 
"  of  the  benefit  which  it  might  have  expected  from  it."  The 
answer  as  well  as  the  question  comprise  and  sum  up  my  en- 
tire idea. 

One  objection  has  been  made  which  I  must  not  omit  men- 
tioning here.  There  has  been  no  demand  for  the  resiliation 
of  those  contracts  and  obligations ;  moreover,  it  has  been 
stated  that  this  Court  has  no  jurisdiction  about  that  matter. 
That  is  true  ;  but  the  question  here  is  not  about  resiliation. 
The  only  question  here  is  to  know  what  is  the  legal  rate  and 
to  declare  what  it  is.  The  duty  of  ascertaining  the  amount 
of  indemnity  has  devolved  upon  the  Commissioners.  I  do 
not  see  any  difficulty  in  it.  Both  for  the  Court  and  for  the 
Commissioners  it  is  merely  a  question  of  overcharge. 

V.  Had  the  Courts  of  law  in  Canada,  at  any  period  and 
when,  and  have  they  still,  at  present,  power  to  enforce  the 
Arrets  of  Marly  ?' 

By  the  Ordinance  of  the  17th  Geo.  Ill,  which  established 
the  Court  of  Common  Pleas,  that  Court  had  the  power  to 
decide  upon  all  contestations  between  private  individuals 
which  had  any  reference  to  their  properties  or  to  their  civil 
rights.  The  Court  of  King's  Bench  established  by  the  34th 
Geo.  Ill, which  repeals  the  Ordinance  of  17th  Geo.  Ill,  acquires 
all  the  judicial  rights  of  the  Intendant  in  the  fullest  manner. 
A  person  may  very  well  be  allowed  to  imagine  that  th« 
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powers  of  the  Court  of  King's  Bench  surpassed  those  of  the 
Court  of  the  Prevote,  of  the  Royal  Justice,  and  the  Intendant 
or  Superior  Council,  the  latter  being  bound  to  judge  accord- 
ing to  the  laws  and  ordinances  of  our  Kingdom  ;  whereas 
the  Court  of  King's  Bench,  (sec.  8,)  had  full  power  and  ju- 
risdiction, and  was  competent  to  hear  and  determine  all 
complaints,  suits  and  demands  of  whatever  nature  they 
might  be,  relating  to  all  rights  and  actions  of  a  civil  nature, 
and  which  were  not  specially  provided  for  in  the  laws  and 
ordinances  of  this  Province,  &c.  The  only  exception  was 
in  relation  to  what  came  under  the  jurisdiction  of  the  Admi- 
rally  Court.  Therefore,  the  tribunals,  the  Court  of  Common 
pleas  first,  then  the  Court  of  King's  Bench,  and  those  which 
since  then,  have  succeeded  it,  could  and  can  at  the  present 
time  enforce  the  Arrets  of  Marly  and  the  Arret  of  1732,  and 
follow  up  the  jurisprudence  established,  in  relation  to  such 
matters,  before  the  cession  of  the  Country. 

VI.  Is  it  true  that  those  Arrets  have  ceased  to  be  put  in 
force  ? 

No,  assuredly  not.  The  affirmative  is  quite  unmain- 
tainable. 

The  Seigniors  themselves  put  them  in  force. 

As  my  opinions  on  this  subject  are  the  same  as  those  ex- 
pressed by  the  Honorable  President  of  this  Court,  and  as  I 
am  desirous  of  avoiding  repetitions,  I  shall  refer  to  what  he 
has  said  on  the  subject,  adopting  as  I  do  his  observations 
and  arrangements. 

VII.  The  right  of  banality  :  what  is  its  character,  from 
whence  has  it  arisen,  in  one  word,  what  is  it  ? 

During  the  time  that  article  71  of  the  Custom  of  Paris 
was  in  force,  it  only  existed  by  virtue  of  agreement.  Con- 
sequently, it  was  inadmissible  into  New  France,  unless  by 
agreement.  Therefore  it  is  only  necessary  to  ascertain  from 
whence  it  proceeds,  that  is  to  say,  what  is  its  source  in  this 
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Country.  The  Ordinance  of  1675  and  the  Arret  of  1686  will 
answer  that  question.'  That  is  the  foundation  of  the  source 
of  the  right  of  banality  in  this  Country  ;  for  it  would  be  ab- 
surd to  say  that  the  right  of  banality  in  general  was  intro- 
duced into  this  Country  with  the  french  laws.  At  that  time, 
no  more  than  at  the  present  one,  there  was  no  general 
banality;  it  is  a  word  without  meaning,  as  it  is  a  thing 
without  substance,  or  a  being  so  complicated  and  composed 
of  different  heterogeneous^particles,  that  it  is  quite  as  im- 
possible to  define  it  as  it  is  to  size  it. 

According  to  my  judgment,  all  that  the  Ordinance  of  1675 
and  the  Arret  of  16S6  have  done,  has  been  to  establish  what 
the  banality  should  be,  after  it  had  been  stipulated. 

I  shall  not  be  guilty  of  a  repetition  here  ;  I  have  given  my 
opinion  at  lenght  in  the  case  of  Monk  vs  Morris  (V.  Deci- 
sions des  Tribunaux,  v.  3,  p.  1  &  seq.)  I  will  merely  add 
that  where  the  right  of  banality  is  stipulated,  the  Censiiaire 
is  only  bound  to  have  the  quantity  ground,  which  may  be 
necessary  for  his  own  subsistence  and  that  of  his  family, 
out  of  the  grain  which  may  have  been  produced,  or  have 
grown  naturally  throughout  the  extent  of  the  banality. 

"  Neglect  to  build  banal  mills  necessary  for  the  subsis- 
tence of  the  in  habitants  of  this  Country.  (Arret  of  the  4th 
lane,  1686).  I  will  however  add  a  few  words.  The  Arritoi 
1686  evidently  has  reference  to  something  which  occurred  pre- 
viously, when  banal  mills  are  mentioned  in  it.  There  could  be 
none  in  New  France,  unless  by  agreement,  or  rather  there 
could  be  no  right  of  banality,  unless  it  were  a  banality  by 
agreement.  Article  71  of  the  Custom  of  Paris  made  it  a 
law  ;  and  article  72  contained  the  same  prohibition  in  rela- 
tion to  wind  mills.  The  ordinance  of  the  1st  July,  1675, 
declares  that  the  mills  worked  by  water  and  wind  mills, 
are  banal  mills,  and  it  is  ordered  that  the  tenants  who  may 
have  agreed  to  it  in  the  deeds  of  concession  of  their  farms, 
■shall  take  their  grain  to  those  mills  to  be  ground.     I  can  see  ' 
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no  other  interpretation  to  those  terms  than  one  of  those  which  I 
shall  mention  ;  either  that  the  banality  of  the  mills, 
worked  by  water  powrer,  was  binding  upon  those  only 
who  had  agreed  to  it  by  the  deeds  of  concession  of  their 
farms  :  or  that  it  was  only  binding,  so  far  as  the  wind  mills 
were  concerned  upon  those  who,  by  their  deeds  of  conces- 
sion, had  bound  themselves  to  the  banality  of  the  mills 
worked  by  water,  I  am  aware  that  a  foolish  objection  is 
made  to  the  phrase,  because  the  word  it  has  been  omitted  ; 
but  in  the  name  of  common  sense,  can  it  be  pretended  for 
one  moment,  that  the  obligation  which  is  mentioned  here, 
is  that  of  the  Censitaires,  to  pay  the  rentes  !  And,  if  they  had 
no  deeds,  they  were  not  of  that  class  of  Censitaires,  to 
whom  it  is  pretended  that  these  terms  of  the  Arret  have 
reference ;  if  they  had  deeds,  in  their  capacities  of  Censi- 
taires,  they  had  without  doubt  bound  themselves  to  pay  the 
seigniorial  dues,  so  that  it  is  quite  out  of  the  question  to 
put  such  an  interpretation  upon  words  which,  notwithstand- 
ing the  omission  of  the  it,  evidently  denote  the  obligation 
entered  into  by  them  to  carry  their  grain  to  the  mill  to  be 
ground.  By  the  assistance  of  this  reasonable  interpretation, 
it  has  become  possible  to  understand  what  the  King  meant 
to  say  in  the  Arret  of  1686,  which  did  not  establish,  but 
merely  settled  how  the  right  of  banality  should  be  exercised 
in  New  France,  by  coupling  that  Arret  with  the  Ordinance 
of  1675.  What  becomes  conclusive  on  this  point,  is  this, 
that  Art.  71  and  Art.  72  of  the  Custom  of  Paris,  bein£f  at 
that  time  in  force,  the  Ordinance  of  1675  emanating  from 
the  Superior  Council  which  could  not  in  any  manner  act 
contrary  to  the  laws  and  ordinances  of  the  Kingdom,  that 
ordinance  could  not  set  aside  those  two  Articles  of  the  Cus- 
tom of  Paris.  And  the  Arret  of  the  4th  June,  1686,  although 
emanating  from  the  King  himself,  had  only  in  that  respect 
the  effect  of  a  judgment  subject  to  the  Custom  of  Paris  ; 
that  is  to  say,  that  by  virtue  of  an  agreement,  there  was  in 
New  France,  a  right  of  banality  ;  not  a  general  banality,  that 
would  be  absurd,  but  a  banality  agreed  upon,  established 
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by  the  Ordinance  of  1675,  and  regulated  by  the  Arret.ol  1686. 
It  is  true  that  there  were  some  Censitaires  who  had  not 
bound  themselves  by  their  deeds  to  take  their  grain  to  the 
mill  to  be  ground  :  they  would  not  be  subject  to  the  banality. 
That  is  the  very  thing  now  under  consideration,  it  is  the 
legal  and  logical  consequence  of  the  law.  .  As  a  matter  of 
course,  a  like  consequence  would  follow  in  the  case  where 
the  Seignior,  having  neglected  to  build  a  banal  mill  within 
the  year  should  have  lost  his  privilege  of  banality  and  that 
the  same  should  have  fallen  into  the  hands  of  the  Censitaire. 
The  same  rule  should  apply  in  those  cases  where  the  Cen- 
sitaire acquires  the  right  of  banality.  And  the  same  conclu- 
sion must  be  come  to  in  both  the  hypothesis  which  I  lay 
down  :  in  the  first  place,  the  almost  entire  universality  of 
the  persons  who  should  not  have  subjected  themselves  by  their 
deeds  to  banality  towards  the  Seignior  ;  and  in  the  second 
place,  the  case  where  a  large  number  would  have  bound 
themselves  to  banality  in  favor  of  the  Seigniors,  previous  to 
its  being  forfeited,  and  a  small  number  who  would  not  have 
bound  themselves.  In  that  case,  those  who  before  the  for- 
feiture had  bound  themselves  towards  the  Seigniors,  would, 
by  that  very  means,  become  bound  towards  the  Censitaire 
to  whom  the  right  of  banality  had  beed  granted  ;  and  as  a 
matter  of  consequence  the  others  would  not  be  bound. 

If,  previous  to  the  Ordinance  of  1675,  there  had  been,  as 
it  has  been  pretended  there  was,  a  legal  banality  and  there- 
fore a  universal  one,  we  would  not  find  in  that  Ordinance 
the  order  that,  those  wlw  had  bound  tJiemselves  by  their  titles, 
SfC,  would  be  held  to  carry  their  grain  to  be  ground,  fyc, 
And  if,  as  I  imagine,  the  Arrtt  of  1686  refers  to  the  Ordinance 
of  1675,  and  is  connected  with  that  Ordinance,  and  in  the 
same  manner  regulates  the  right  of  banality  which  it  had  to 
establish  in  Canada,  that  is  to  say,  the  conventional  banality 
qualified  by  that  Ordinance,  and  which  might  and  should  be 
called  banalite  canadienne,  it  must  follow  that  the  Arret  of 
1686  it  not  a  universal  title  of  banality  in  favor  of  the  Sei- 
gniors of  this  Country. 
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There  is  no  reason  therefore  for  stating  that  it  was  a  legal 
banality  which  was  introduced  into  New  France,  and  that 
the  ArrSt  of  1686  has  become  a  universal  title  for  the  Sei- 
gniors. 

But  you  may  perhaps  tell  me  that  the  Crown  has  acknow- 
ledged that  the  ArrU  of  1686  had  produced  that  result. 
My  answer  is  that  I  do  not  base  my  opinions  upon  the  ad- 
missions of  any  individual,  but  upon  what  I  really  think  is 
the  law  of  the  Country. 

If  per  chance  our  ideas  were  not  clear,  as  to  the  character 
as  well  as  weight  of  the  Arret  of  the  Council  of  State,  of 
the  4th  June,  1686,  relative  to  banal  mills,  it  would  be 
very  easy  to  render  them  more  clear,  by  reading,  in  the 
Repertoire  de  Jurisprudence  of  Merlin,  Vo.  Arret,  Arret  du 
Conseil.  "  Les  Arrets  du  Conseil  du  Hoi  sont  explicatifs,  ou 
"  simplement  conjirmatifs  cfune  lot  precedente,  faite  par  Edit, 
"  Declaration  ou  lettres  patmtesP 

Therefore  the  most  we  can  say  is  that  the  Arret  of  1686 
is  explanatory  or  confirmatory  of  the  Ordinance  of  1675, 
which  refers  only  to  conventional  banality,  lo  because  it 
speaks  for  itself,  2o  if  it  were  ambiguous,  it  should  be  in- 
terpreted in  favor  of  those  whom  we  are  desirous  of  binding 
to  banality,  3o  because  that  Ordinance  emanating  only 
from  the  council,  could  neither  revoke,  modifiy  and  still 
less  set  aside  the  Articles  71  and  72  of  the  Custom  of  Paris. 

So  far  as  stating  that  the  King  in  Council,  by  a  simple  De- 
cree, could  do  so,  instead  of  having  recourse  to  an  Edict 
which  is  a  law  passed  for  the  purpose  of  prohibiting  or  or- 
dering any  certain  thing,  that  is  an  absurdity.  It  is  one  of 
the  characteristics  of  the  Arrets  of  Marly  that  they  do 
not  attack  any  positive  law,  any  text  of  the  Custom  of  Paris  ; 
they  only  con  linn  what  had  been  sanctioned  by  pre- 
vious laws,  and  confirmed  by  rules  universally  acknow- 
ledged and  received,  or  they  prohibit  what  has  never  been 
expressly  allowed  by  any  law  or  any  text.    If  the   Arret  of 
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1686  be  not  coupled  with  the  Ordinance  of  1675,  it  is  with- 
out effect,  because  Articles  71  and  72  of  the  Custom  of 
Paris  are  there  to  prohibit  the  right  of  banality  of  any 
water  or  wind  mill,  unless  it  be  agreed  to.  This  proves 
still  better  and  without  the  possibility  of  its  being  rebutted, 
that  there  never  was  any  legal  banality,  as  it  is  called,  es- 
tablished in  this  Country:  they  are  vague  terms,  void  of 
sense  or  meaning.  t 

One  word  more  and  I  shall  have  done.  It  would  be  more 
than  astonishing  if  you  assigned  to  the  pretended  legal 
banality  in  Canada,  the  rights  which  the  Seigniors-  attach  to 
it,  I  mean,  not  only  the  right  of  grinding  all  the  grain  gather- 
ed upon  the  la:id,  but  also  all  sorts  of  grain,  no  matter 
whether  it  exceeded  or  not  the  quantity  necessary  for  the 
subsistence  of  the  family.  I  have  only  one  question  to  put. 
How  could  they  supply  sufficient  for  that,  and  where  would 
they  be  after  the  expiration  of  twice  twenty-four  hours,  since 
the  inhabitants  are  not  bound  to  leave  their  grain  there  ?  As 
to  the  grain  intended  for  exportation,  whether  gathered  or 
not  within  the  censive,  and  which  the  Seigniors  contend  the 
inhabitants  should  be  bound  to  have  ground,  it  is  quite  suffi- 
cient to  mention  it,  in  order  to  render  palpable,  the  redicu- 
lous  exaggeration  of  such  a  pretention.  With  reference  to 
another  extravagant  pretension  of  the  Seigniors,  that  of  caus- 
ing the  demolition  of  the  mills  built  by  the  Censitaircs  ;  it  is 
without  foundation  ;  there  is  no  law  to  sustain  it.  Moreover 
for  my  part,  in  my  system  relative  to  running  streams,  which 
I  am  going  to  explain,  I  must  say  that  I  cannot  for  a  moment 
admit  that  pretension.  It  must  be  understood  that  I  admit 
the  right  of  the  Seigniors  to  recover  the  indemnity  of  what 
the  Censifaires  might  have  had  ground  for  the  requirements 
of  their  families  elsewhere  than  at  the  banal  mill,  if  they  had 
bound  themselves  to  the  banality,  but  I  deny  the  right  of 
causing  those  mills  to  be  demolished  which  had  been  erected 
by  the  Censilaires. 

I  have  expressed  my  opinion  in  the  case  of  Monk  vs 
Morris,  upon  what  we   have  been  pleased  to  call  the  juris- 
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prudence  of  the  Country.  I  have  but  one  word  to  add  to- 
day. It  is  this,  that  if  it  be  the  duty  of  a  Judge  to  conform 
to  a  series  of  uniform  decisions  upon  a  doubtful  question, 
but  one  equally  balanced,  and  to  regard  as  the  best  interpreta- 
tion of  the  law,  the  judgments  rendered  at  the  time  or  shortly 
after  the  promulgation  of  that  law  ;  it  is  also  the  sacred  duty 
of  that  Judge  to  prefer  the  law  to  erroneous  decisions,  how- 
ever numerous  they  may  be,  when  it  is  evident,  as  is  the  case 
here,  that  those  judgments  are  based  upon  an  error  so  pal- 
pable that  it  strikes  the  eye  at  once.  In  my  opinion,  the 
first  judgment  was  erroneous  ;  the  second  one  could  not  be 
true  if  it  were  in  conformity  with  the  first.  The  third  could 
not  cause  two  errors  to  produce  one  truth,  and  so  on,  no 
more  than  lxl  equal  3  and  1x1x3  make  6. 

VIII.  Are  the  Seigniors  the  proprietors  of  the  running  wa- 
ters, and  of  the  unnavigable  and  non  floatable  rivers  ;  does 
that  form  a  portion  of  the  feudal  tenure  ?  If  the  Seigniors  are 
not  proprietors  in  their  capacities  of  feudal  Seigniors,  were 
they  proprietors  as  Seigniors  high-justiciars  ?  and  afte*  the 
abolition  of  this  high  justice  (haufe-jiistice),  did  they  hand 
down  this  right  of  property .?  Finally,  if  the  Seigniors,  in  their 
capacities  of  high  justiciars,  were  not  the  proprietors  of  the 
waters,  and  had  not  the  control  of  the  unnavigable  and  non 
floatable  rivers,  what  was,  so  far  as  it  relates  to  this,  the  effect 
of  the  abolition  of  high  justice  ? 

Every  thing  relating  to  these  questions  is  of  great  interest 
and  of  the  highest  importance  to  the  Seigniors  and  the  Censi- 
taires,  and  to  society  in  general.  We  find  in  the  roman  law, 
and  it  is  the  law  of  nature,  that  large  rivers  are  public  pro- 
perty, and  that  every  person  is  allowed  to  fish  in  them ;  the 
unnavigable  rivers,  not  being  public  property,  belong  to  the 
persons  through  whose  land  they  pass.  They  can  therefore 
fish  in  them  throughout  the  extent  of  their  own  land  and 
make  use  of  them  as  of  their  own  property.  This  agrees 
with  the  principles  of  french  jurisprudence,  as  may  be  seen 
on  looking  at  the  notes  of  Ferriere,  p.p.  3  et  4  of  v.  2,  of  his 
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translation  of  the  Institutes.  Nothing  is  more  in  conformity 
with  good  sense  and  with  justice,  and  it  was  nothing  less 
than  the  feudal  system  which  could  have  furnished  a  pre- 
tence for  calling  such  a  principle  into  question.  The  en- 
croachments made  by  the  Seigniors  upon  the  properties  of 
their  Vassals  and  upon  the  roads,  they  extended  by  a  kind  of 
pretended  analogy,  to  the  waters  ;  and  following  the  same 
plan,  they  arrogated  to  themselves,  as  feudal  Seigniors  and 
as  high-justiciars,  not  only  the  control  of  the  waters  which 
they  pretended  was  derived  from  high  justice  {tie  la  haute- 
justice,)  but  also  the  proprietorship  of  the  unnavigable  and 
non  floatable  rivers.  In  support  of,  or  rather  to  render  cur- 
rent, what  I  would  call  false  feudal  coin,  there  have  been 
found  a  certain  number  of  writers,  feodists,  as  you  may  be 
pleased  to  call  them,  whose  pretensions,  I  may  say  with 
Championniere,  are  quite  incredible,  and  prove  to  what  ex- 
tent they  can  go  when  it  becomes  necessary  to  systemize 
any  pretension. 

Before  beginning  to  cite  any  authorities,  for,  says  the  same 
author,  the  substance  of  a  large  number  of  them  is  founded, 
at  the  present  day,  upon  citations  of  Arrets,  or  upon  what  is 
said  by  commentators,  I  must  remark,  with  Merlin,  that 
rivers  were  in  existence  before  seigniories  were,  and  that 
it  is  impossible  to  look  upon  the  rivers  as  seigniorial  grants. 
Navigable  rivers  belong  to  the  whole  population  in  every 
Country.  They  are  called  public  property.  It  was  only  by 
imagination  or  rather  by  a  perversion  of  opinion  that  it  was 
ever  held  to  be  a  maxim  in  France,  that  navigable  rivers 
were  the  property  of  the  Crown.  This  is  not  a  matter  to  be 
suprised  at,  when  we  hear  Freminville  [Pratique  des  ter- 
riers, t.  4,  p.  426,)  amongst  other  presumptuous  assertions, 
tell  us,  that  the  Sovereign,  as  Lord  and  Master  over  every- 
thing in  the  Kingdom,  distributed  the  fiefs  and  seigniories 
to  those  persons  upon  whom  he  ehose  to  bestow  them,  and 
gave  them  the  full  right  of  property  in  the  lands  and  in  the 
waters  upon  or  crossing  those  lands.  Certain  paid  writers  and 
feudists  have  speculated  heavily  upon  this  question  ;  and  in 
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a  Country  where  everything  tended  towards  centralisation, 
such  doctrines  were  likely  to  make  the  fortune  of  those 
who  supported  them.  The  King  never  was  absolute  pro- 
prietor, he  was  merely  the  administrator  of  the  navigable 
rivers  in  the  name  of  the  public  which  he  represented.  So 
far  as  the  non  floatable  and  unnavigable  rivers  are  concerned, 
he  never  had  and  never  could  have  the  ownership  of  them. 
He  could  take  possession  of  them  as  being  the  most  power- 
ful, but  he  could  never  take  the  ownership  from  those  who 
alone  had  a  right. to  it  by  the  law  of  nature.  Those  rivers- 
belonged,  as  they  do  at  present,  to  the  soil  and  to  those  who 
lived  on  their  borders.  The  King  could  not  make  them  over 
to  the  Censitaires  ;  and  it  was  not  necessary  for  the  Censitaires 
and  for  those  persons  to  whom  the  banks  belonged,  to  ac- 
quire from  the  Seigniors  the  rivers  which  formed  part  and 
parcel  of  their  land,  just  as  much  as  the  soil  which  it  was 
necessary  that  they  should  water.  Every  time  therefore 
that  a  Seignior  concedes  or  reserves  those  rivers,  he  does 
a  useless  action,  or  he  reserves  what  could  never  have  be- 
longed to  him,  and  the  Censitaire  acquires  nothing  more  that 
what  he  possessed  with  the  land  which  belonged  to  him, 
and  he  loses  nothing  of -what  essentially  and  necessarily 
belongs  to  the  soil.  It  is  therefore  an  error,  a  sophism  to  state 
that  the  Seigniors  did  not  make  over  the  ownership  of  those 
rivers  ;  if  these  latter  did  not  acquire  it  from  the  King,  the 
Censitaires  acquired  nothing  themselves. 

Upon  those  grounds  we  are  led  to  ask  if  the  Seigniors,  as- 
high-justiciars,  ever  did  acquire  such  ownership.  As  to  the 
ownership  I  will  answer  that  it  is  out  of  the  question.  As  to 
the  control  and  superintendence  of  the  rivers,  the  Seigniors, 
by  a  kind  of  pretended  analogy,  as  I  have  previously  said,  at- 
tributed to  themselves,  or,  in  other  words,  usurped  that  control 
and  superintendence  which  the  most  moderate  of  the  writers 
have  appeared  to  look  upon  as  a  remuneration  for  the  time 
and  expenses,  &c,  of  those  Seigniors  who  were  charged  with 
the  administration  of  justice.  For  my  part,  I  do  not  even 
admit   this  system.     But    admitting   that   there  was  some 
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foundation  for  it,  it  appears  to  me  that  it  would  be  nothing 
but  reasonable  and  legal,  that  high  justice  (haute-justice) 
being  once  abolished,  the  payment  of  it  should  also  be 
done  away  with. 

If  I  were  asked  what  effect  I  would  atribute  to  a  conces- 
sion, made  by  the  Seignior,  of  an  unnavigable  and  non  floa- 
table river,  or  rather  of  the  privileges  which  the  Seigniors, 
high-justiciars,  (hauts-justiciers)  attached  to  it,  when  they 
fulfilled  the  duties  of  high  justice  ?  my  answer  would  be, 
that  they  could  not  make  over  any  right  of  ownership,  since 
they  had  none  themselves.  They  could  only  transfer  such 
privileges  as  they  might  possess.  If  they  did  possess  them 
legally  (which  I  am  very  far  from  admitting,)  the  moment  that 
high  justice  [haute-justice)  was  abolished,  any  accessory  to 
it  must  have  fallen  to  the  ground. 

It  does  not  appear  any  where  that,  before  the  Country  was 
ceded,  high  justice  had  ever  been  enforced  in  this  Country. 
At  the  same  time,  it  is  certain  that  it  was  formally  abolished 
in  the  seigniory  of  Sillery,  and  in  the  fef  belonging  to  the 
Jesuits,  in  the  town  of  Three  Rivers.  This  was  effected 
by  an  Ordinance  of  M.  Raudot,  the  Intendant,  on  the  22nd. 
October,  1707.     (See  Cugnet,  Extraits,  <f-c,  p.  25.) 

The  conclusion  to  be  come  to,  so  far  as  the  Seigniors  of 
Canada  are  concerned,  is  quite  clear  :  never  having  had  any 
right  of  property  in  those  rivers,  and  only  possessing  the 
privileges,  which  at  a  certain  time  they  may  have  exercised 
through  usurpation  or  from  high  justice,  {de  la  haute-justice ,) 
which  has  since  been  abolished,  they  cannot  at  the  present 
time  make  any  claim  in  that  respect. 

Those  are  my  opinions,  and  I  think  that  they  are  well 
founded.  It  is  through  reflection  and  by  reasoning  that  I 
have  come  to  the  conclusion  which  I  have  just  mentioned. 
Let  me  now  see  who  are  around  me  ?  If  I  am  mistaken, 
it  will,  at  all  events,  be  a  consolation  for  me  to  share,  in  good 
faith,  in  the  errors  of  several  eminent  jurists. 
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Speaking  of  the  objection  raised  on  behalf  of  the  Seigniors, 
in  relation  to  the  effects  of  the  law  abolishing  seigniorial 
rights  in  France,  (Art.  1  of  the  law  of  26  July,  1790,)  Merlin, 
Q.  D.  Pec/ie,  §  1,  Xo.  2,  expresses  himself  as  follows  : 


"  The  objection  supposes,  as  a  matter  of  fact,  that  some  old 
"  laws  were  in  existence,  which  attributed  to  the  Seigniors 
"  above  mentioned  the  ownership  of  the  unnavigable  rivers,  as 
"  there  were  some  which  attributed  to  them,  as  having  supe- 
"  rior  and  mean  jurisdiction,  (haute  et  moyenne  justice,)  the  pro- 
"  prietorship  of  those  roads  which  were  not  public  highways. 
"  In  this  hypothesis,  there  would  be  some  reason  to  say  that 
"  the  repealing  of  the  laws  concerning  the  roads,  did  not  ne- 
"  cessitate  the  repealing  of  the  laws  concerning  the  rivers  ; 
"  but  it  is  false,  absolutely  false,  that  any  general  law  ever 
"  did  declare  the  Seigniors  to  be  the  proprietors  of  the  unna- 
"  vigable  rivers.     The  Seigniors  only  succeeded  in  being 
u  looked  upon  as  such,  in  the  great  majority  of  commonalties, 
"  merely  through  the  analogy  which  they  succeeded  in  esta- 
"  blishing  between  the  roads  which  were  made  over  to  them, 
"  and  the  rivers  of  which  no  mention  was  made ......  They 

"  have  said  that  Custom  had  declared  them,  as  Seigniors 
"  having  superior  and  mean  jurisdiction,  the  proprietors  of  the 
u  roads  ;  and  that  therefore  they  were  also  proprietors  of  the 
"  rivers  which  are  only  roads  by  water. 

"  As  to  those  Commonalties,  continues  Merlin,  which  men- 
"  tion  neither  the  rivers  nor  the  roads,  those  Seigniors  have 
"  still  less  chance,  than  in  the  others,  of  maintaining  them- 
"  selves  in  the  proprietorship  of  the  rivers.  There,  they  had  no 
"  title  assigning  the  ownership  to  them ;  in  that  respect  they 
"  could  not  appeal  to  authors  who  had  written  in  their  favor, 
"  and  whose  opinions  were  certainly  not  law. 

But  we  reason  and  argue  as  if  it  were  established 

1  that  beyond  the  four  or  five  Customs  of  France,  which  de- 
"  clare  the  Seigniors  to  be  proprietors  of  the  unnavigable 
"  rivers  by  virtue  of  their  jurisdiction,   those  Seigniors  had 
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"  really  been  the  proprietors  before  the  Decrees  of  the  4th  of 
"  August,  1789  ;  but  that  is  very  far  from  being  the  cise,  and 
"  it  is  even  so  far  from  being  the  case,  that  we  might,  by 
"  imagining  the  seigniorial  jurisdiction  to  be  still  in  existence, 
"  or  what  would  answer  as  well  by  looking  back  at  the  time 
"  which  preceded  its  abolition,  maintain  that  the  rivers  do  not 
"  come  under  the  jurisdiction  of  the  Seigniors.  That  is  the 
"  result  which  must  necessarily  be  arrived  at  upon  a  delibe- 
"  rate  examination  of  the  Ordinances  and  Customs,  and  of  the 
"  greatest  number  of  the  authors  who  wrote  long  before  the 
"  Revolution. ...  If  you  look  at  the  Ordinances,  you  will  find 
"  that  they  assign  to  the  State  the  ownership  of  the  navigable 
"  rivers  (1),  but  you  will  not  find  that  they  say  anything  about 
"  the  rights  of  property  which  the  law's  of  nature  and  the  ro- 
"  man  laws  give  to  the  owners  of  the  adjacent  lands  over  the 
"  small  rivers,  which  by  themselves  are  neither  navigable  nor 
"  floatable .....  If  we  look  into  those  Customs,  we  will  only 
"  find  four  (2)  which  state  that  the  Seigniors  are  the  proprietors 
"  of  the  small  rivers  ;  and  it  is  not  to  be  doubted  that  there  is 
"  no  person  but  who  will  say  to  himself ;  it  is  not  possible  that 
"  a  stipulation  so  contrary  to  natural  liberty  should  be  thecom- 
"  raon  law.  The  object  of  it  was  too  interesting  to  escape 
"  being  noted  down  by  the  writers  of  the  Custom,  if  they  had 
"  looked  upon  it  as  a  general  law.  It  ought  therefore  to  be 
"  confined  to  the  limits  of  the  Customs  which  have  establish- 
"  ed  it." 

Bacquet,  Traite  des  droits  de  Justice,  ch.  30,  No.  25,  tells 
us  "  that  neither  the  King  nor  the  Seigniors  have  any  more 
"  right  over  the  unnavigable  rivers  than  over  any  other  pro- 
"  perty  belonging  to  a  private  individual." 

Boucheul,  on  article  40  of  the  Contume  de  Poiiou,  No.  6, 
states  "  that  the  small  rivers  or  streams  belong  of  right  to  the 
"  proprietors  of  the  land  which  forms  their  banks." 


(1)  Ordinances  of  Charles  VI,  in  1407,  art.  2 ;  of  Henry  II,  in  1554;  of  Charle3 
IX,  in  1572;  of  Louis  XIV,  in  1669,  tit.  17,  art.  41. 

(2)  Hainaut,  ch.  134,  art.  12;  Troves,  art.  179;  Vitry-le-Francais,  art.  121  ;  Ni- 
vernais,  tit.  16,  art.  2  et  3. 
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Guy-Pape  is  of  the  same  opinion,  he  asks  in  his  514th 
question,  utrum  barones  possint  prohibere  in  suis  terris,  ne 
quis  piscari  habeat  in  rivis  labentibus  in  svis  terris  ;  and  he 
refers  to  the  171st  question,  where  he  states  the  negative 
with  this  restriction  "  unless  there  be  a  custom  to  the  con- 
trary." 

Simon,  on  the  Ordinance  of  1669,  tit.  17,  art.  44,  remarks 
that  "  the  proprietors  of  unnavigable  and  non  floatable 
"  waters,  and  those  through  whose  lands  they  run,  may  make 
"  use  of  them  for  all  their  requirements." 

Domat  decides  it  thus,  {Lois  civiles,  liv.  11,  tit.  6,  sec.  1, 
No.  5) :  "  Those  streams  which  are  not  in  public  use,  and 
"  which  belong  to  private  individuals  through  whose  lands 
"  they  pass,  do  not  establish  the  boundaries,  but  each  proper- 
'•  ty  has  its  own  boundaries/  as  prescribed  by  the  title  or  by 
"  possession." 

Then  look  at  Merlin  : 

"  No  jurist  has  treated  this  question  better  that  Souchet  has 
"  in  his  commentary  on  the  Coutume  d'Angoumois,  printed 
"  in  1730." 

Championniere  says,  speaking  of  Souchet  and  of  the  man- 
ner in  which  he  treats  the  question,  "  perhaps  it  would  only 
"  be  the  truth,  were  we  to  say  that  he  is  the  only  one  who 
"  has  really  treated  the  question." 

Upon  the  honorable  testimony  thus  given  to  the  superiority 
of  Souchet,  by  two  men  like  Merlin  and  Championniere, 
who  have  had  the  modesty  to  mention  that  superiority,  we 
may  well  be  allowed  to  attach  some  weight  to  the  opinions 
and  to  the  assertions  of  a  celebrated  author  who,  in  com- 
mon with  Merlin  and  Championniere,  did,  at  a  comparative- 
ly recent  period,  view,  in  its  proper  light,  that  question, 
which  only  became  one  because  the  matter  had  become  con- 
fused, and  who,  in  the  same  manner  as  Dumoulin,  proved 
alone  against  the  opinions  of  all  the  others  who  did  not 
wish  to  acknowledge  him  in  the  right,  that  a  fief  and  justice 
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have  nothing  in  common,  dared  to  think  for  himself,  and  se- 
parated from  the  sheepish  crowd  of  writers,  in  the  pay  of  the 
Seigniors,  whose  whole  knowledge,  as  Championniere  says, 
was  composed  of  citations  from  Arrets  or  from  commenta- 
tors, a  distinction  characteristic  of  inferior  minds. 

Listen  to  the  words  of  Souchet,  v.  1,  p.  2S6. 

"  The  Ordinance  of  1669,  says  he,  only  acknowledges  the 
"  King  as  proprietor  of  those  rivers  which  carry  boats,  that  is 
"  to  say,  which  are  navigable.  Jt  does  not  allude  to  the  rights 
"  of  property  exercised  by  those  Seigniors  having  property  on 
"  the  small  rivers,  and  which  are  neither  navigable  nor  float  - 
"  able  of  themselves. 

"  He  is  one  of  those  authors  who  have  made  a  distinction 
"  between  small  rivers  and  rivulets  ;  others  have  placed  rivers 
"  and  rivulets  in  the  same  category.  Guyot,  in  his  Traite  des 
"  Fiefs,  says  that  the  distinction  between  rivers  and  rivulets 
':  has  fallen  to  the  ground.  The  distinction  is  really  useless  : 
"  the  rights  of  those  living  on  the  banks  of  rivers  and  rivu- 
"  lets  are  the  same." 

"  Guyot,  Lebret  et  Chopin  are  the  only  authors  who  pretend 
"  that  the  Seigniors  are  the  proprietors  of  rivulets.  All  the 
"  other  authors  agree  that  they  belong  in  part  to  the  individuals 
"  along  whose  land  they  run,  and  that  they  are  part  of  the 
"  property  ;  that  they  all  have  a  right  to  use  the  water 
"  for  watering  their  land  and  for  steeping  their  flax  in. 

"  The  Roman  law  has  put  a  restriction  upon  that  law,  which 
"  natural  justice  would  dictate  to  every  man.  It  is,  that  while 
"  making  use  of  this  great  blessing,  they  must  not  injure  any 
"  person  :  dum  tamen  hoc  sine  incommodo  cvjus  qnam  fiat. . . . 

"  Of  what  use  then  to  the  Seignior  can  the  pretention  be 
"  which  they  have  of  maintaining  themselves  in  all  the  rights 
"  which,  as  they  say,  they  had  under  the  old  system,  over  the 
"  unnavigable  rivers,  since  it  has  been  proved  that  under  the 
"  old  system,  they  had  no  right  to  the  proprietorship  of  those 
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"  rivers,  at  least  in  those  customs  which  did  not  expressly  give 
"  it.  Most  assuredly  that  pretension  is  not  maintainable,  but 
"  it  will  appear  much  less  so  when  we  shall  compare  it  with 
"  the  principles  by  which  we  have  previously  established  that, 
"  even  supposing  the  proprietorship  of  the  rivers  to  be  gua- 
"  ranteed  by  the  old  system  to  the  Seigniors,  it  could  be  in- 
"  voked  by  them  at  present,  because  they  had  lost  their  qua- 
"  lification  of  justiciars  which  was  their  only  title,  or  more 
"  justly  speaking,  their  only  pretence. 

"  That  being  laid  down,  it  is  certain  that  they  cannot  have 
"  the  exclusive  right  of  fishing  in  the  rivers.  They  would 
"  most  certainly  have  it,  if  the  rivers  belonged  to  them,  as 
"  their  ponds  or  their  private  waters  did.  But  as  the  rivers 
"  did  not  belong  to  them,  by  what  right  did  they  claim  the 
"  exclusive  right  of  fishing  in  them  ? 

"  The  right  of  fishing,  continues  Souchet,  is  a  right  inse- 
"  parable  from  the  property,  as  the  watering  of  the  lands,  it 
"  is  a  particular  custom  belonging  to  the  property.  For  these 
"  reasons,  Guy  Pape  maintains  that  the  Seigniors  cannot 
"  prevent  their  Censitaires  from  fishing  in  the  rivers  which 
"  run  through  their  lands. 
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"  The  proprietorship  of  a  river  would  be  an  illusion,  with- 
"  out  the  right  of  fishing  in  it,  and  using  it  freely  for  the 
"  irrigation  of  the  land.  It  is  unquestionable  that  the  pro- 
"  prietors  of  lands  have  the  right  of  fishing  in  the  rivers  which 
"  run  through  their  lands  and  which  water  them. 
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"  If,  under  the  old  system,  all  those  who  knew  how  to  place 
"  at  their  proper  level  tbe  attributes  of  the  seigniorial  jurisdic- 
"  tion,  where  is  the  man,  at  the  present  day,  who  would  dare 
"  to  ihink  and  speak  otherwise,  now  when  the  seigniorial  ju- 
"  risdiction  is  abolished,  and  that  the  privileges  attached  to 
"  that  jurisdiction,  are  done  away  with  ?  We  will  therefore 
"  come  to  the  conclusion  that,  in  every  possible  respect,  the 
"  Seigniors  have  really  no  right  whatever,  to  claim  the  exclu- 
"  sive  right  of  fishing." 
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I  shall  now  return  to  Merlin,  and  I  will  cite  some  pas- 
sages from  bis  article  "  Cours  cPEm"  Q.  D.  §  1. 

"  The  first  principles  of  reason  teach  us  that  rivers  existed 
before  seigniories  did,  and  that  it  is  consequently  impos- 
sible to  look  upon  the  rivers  as  seigniorial  grants,  and 
therefore  that  the  control  which  the  Seigniors  exercised 
over  the  rivers  up  to  1789,  was  neither  the  price,  nor  the 
emanation,  nor  the  modification  of  any  right  of  property 
given  up  to  the  public  by  them.  History  and  the  first  prin- 
ciples of  reason  both  teach  us  that  seigniorial  jurisdictions, 
at  their  origin,  were  only  public  duties  confided,  by  the 
higher  functionaries,  and  by  the  King  to  subordinate  agents, 
which  jurisdictions  having  become  hereditary  by  conti- 
nuance, do  not,  for  that  reason,  lose  their  original  and  pri- 
mitive natures  of  public  duties  ;  that  for  this  reason  they 
never  could  assume  the  characteristic  of  properties  ;  and  if 
they,  never  had  that  character,  with  greater  reason  still, 
they  never  could  transmit  it  to  objects  over  which  those 
duties  were  exercised;  and  therefore  that  a  Seignior  could 
not  consider  himself  proprietor  of  the  land  over  which  he 
had  jurisdiction,  nor  of  the  rivers  under  that  jurisdiction  ; 
that  he  never  had  any  right  over  the  rivers,  but  merely  a 
power  of  administration  and  that,  most  certainly,  the  right 
of  administrating  a  public  property  does  not  confer  the 
ownership  of  such  property. 

"  In  the  ancient  reports  of  our  Jurisprudence,  we  find  that 
truely  the  rights  exercised  up  to  17S9  by  the  Seigniors  over 
the  rivers,  had  no  other  foundation  whatever  than  their 
right  of  jurisdiction." 

Merlin  cites  Boutiller,  Despeisses,  Boutaric  and  Loyseau, 
who  have  supported  the  same  side  of  the  question,  and  he 
closes  this  part  of  the  subject  in  the  following  terms  : 

"  It  is  well  established  that  the  rights  exercised  up  to  1789 
"  by  the  Seigniors  over  the  rivers,  were  only  derived,  as  we 
"  have  before  stated,  from  their  jurisdiction,  and  from  this,  it 
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must  necessarily  follow,  that  their  right  of  jurisdiction  bein" 
"  abolished,  or  to  speak  with  more  exactitude,  the  public 
"  duties  which  had  been  delegated  to  them,  having  been  done 
"  away  with,  the  power,  with  which  they  had  been  charged, 
"  or  with  which  they  stated  they  had  been  charged,  by  the 
"  hereditary  representative  of  the  Country,  being  revoked  by 
"  the  nation  itself,  the  salaries  and  emoluments  attached  to 
"  those  situations  must,  at  the  same  time,  cease." 

Troplong,  Prescription,  v.  1,  p.  190,  which  I  only  cite  in 
relation  to  the  jurisdiction,  says  that  : 

"  The  feudal  power  had  invested  its  Seigniors  with  the 
"  right  of  superior  jurisdiction  {haute-justice)  as  an  attribute 
"  of  their  power,  and  as  that  power  led  to  expenses,  the 
"  Seigniors  taxed  their  treasury  with  the  payment  of  certain 
"  amounts  to  enable  them  to  meet  those  expenses.  Amongst 

these  revenues  were   the  ownership   and  control  of  small 


"  rivers." 


Troplong,  in  the  same  part  of  his  admirable  treatise  on 
Prescriptions,  proves  that  those  small  rivers,  or  unnavigable 
and  non  floatable  rivers  did  not  belong  to  the  Crown,  but 
were  the  properly  of  the  persons  owning  the  land  on  their 
banks.  And  he  also  goes  to  show,  in  what  respect  and  how, 
by  the  right  of  accession,  an  island  rising  in  an  unnavigable 
river  belongs  to  the  person  owning  the  land  on  the  bank 
of  the  said  river. 

I  now  have  only  to  cite  some  passages  from  Champion- 
niere  :  (Eaux  courantcs,  p.  691,  No.  395.) 

"  Such,  says  that  distinguished  writer,  is  the  description 
"  presented  to  us  by  the  law  of  custom  in  relation  to  small 
"  rivers,  for  at  least  twelve  centuries.  The  possession  of 
"  those  streams  of  water  has  never  ceased  to  belong  to  those 
"  who  owned  the  land  on  the  banks  ;  the  rivulets  have  not 
"  ceased  to  water  the  fields  and  pasture  lands  for  the  benefit 
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"  of  the  farmer.  No  general  law  ever  separated  those  two 
"  essential  elementsof  proprietorship.  I  defy  any  person  topoint 
"  out  any  time  when  it  has  been  otherwise,  when  the  proprie- 
"  tor,  at  the  time  he  sold  the  land,  did  not  sell  the  waters 
"  running  through  it ;  when  the  heirs  did  not  divide  the  rivers 
"  at  the  same  time  as  the  lands  watered  by  them  :  when  the 
"  proprietor  of  any  quantity  of  land  did  not  believe  he  was 
"  entitltd  to  unite  the  running  streams,  to  direct  them  and 
"  to  maive  use  of  them  as  he  did  of  his  fields,  his  forests,  his 
"  vines,  and  his  other  property,  without  however  interfering 
"  with  any  rural  servitudes,  or  with  certain  local  and  esta- 
"  Wished  customs,  or  any  certain  exceptional  rights,  arising 
"  from  oppression  or  from  agreement,  which  had  been  done 
"  away  with,  were  reformed,  or  were  fallen  into  desuetude 
"  almost  every  where." 

"  You  will  remark,  he  goes  on  saying,  that  in  the  acknow- 
"  ledged  elements  of  the  administrative  power,  in  transaction? 
"  between  private  individuals,  they  do  not  sell  and  do  not 
"  divide  among  themselves  the  highways  and  public  places 
"  and  other  portions  of  land  which  the  seigniorial  jurisdiction 
"  has  taken  possession  of  ;  how  then  is  it  to  be  supposed  that, 
"  in  the  face  of  a  general  and  legitimate  law  in  relation  to  the 
"  right  of  property,  the  Seigniors  would  have  allowed  them 
"  to  perform  daily  acts  of  possession  in  reference  to  those 
"  rivers,  and  have  sanctioned  them  afterwards." 

It  is  hardly  necessary  to  remark  that  this  short  passage 
expresses  the  entire  idea  of  the  author,  and  that  it  exhibits, 
at  a  single  glance,  all  that  the  attentive  perusal  of  Cham- 
pionniere's  work  contains  upon  this  interesting  and  impor- 
tant subject.  This  great  writer,  who  has  so  ably  traced  the 
origin  and  discovered  the  character  and  genius  of  the 
feudal  institution;:,  the  history  of  which  he  has  written  with 
as  much  impartiality  and  fidelity  as  he  has  displayed  in  de- 
veloping their  progress,  shews  the  rights,  and  makes  known 
their  encroachments,  abuses  and  untenable  pretensions,  and 
is  therefore  very  worthy  of  the  consideration  enjoyed  by  him 
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inconsequence  of  his  admirable  work.  It  is  a  matter  much  to 
be  desired  that,  instead  of  attaching  so  much  importance 
to  the  exaggerations  of  certain  feudists,  those  who  are 
searching  after  the  truth,  amidst  the  confused  opinions 
of  those  writers,  "  whose  knowledge  is  composed  of  cita- 
«'  tions  from  Arrets  or  from  commentators,"  would  take 
the  trouble  of  reading  Championniere's  work  before 
condemning  him.  They  would  there  find  an  exacts  tate- 
ment  of  the  opinions  contrary  to  his  own,  and  would 
thus  be  enabled,  after  an  attentive  examination  of  the  opi- 
nions on  both  sides,  to  give  a  well  founded  judgment. 

In  order  not  to  be  uselessly  lengthy,  I  shall  refer  to  page 
692  and  to  those  which  follow  it. 

In  one  sentence  Championniere  accounts  for  the  diver- 
sity of  opinions  : 

"  The  immense  diversity  of  local  arrangements  (he  state? 
"  at  page  692)  must  necessarily  have  produced  great  diver- 
li  sity  of  opinion." 

He  then  divides  the  authors  into  classes  in  the  following 
manner.  I  shall  only  give  their  names  in  order  that  the 
whole  truth  of  the  author's  observations  about  the  diversity  of 
opinions,  and  the  reason  which  he  gives  of  it,  may  be  the 
better  understood. 

Authors  who  distinguish  the  small  rivers  from  the  ri- 
vulets. 

Boutiller,  Somme  Rurale,  tit.  73. 

Loysel,  Institutes  Coutumieres,  book  2,  tit.  2. 

Boutaric,  Institutes,  book  2,  tit.   1,  §  2. 

Duparc-Poullain,  v.  2,  p.  398. 

Delalande,  Coutume  cPOrleans,  art.   169,  No.  6. 


Authors  who  maintain  that  the  control  is  attached   to  the 
titles  and  to  the  possession. 

Guy-Pape,  Jurisprudence  du  DaupJrine,  quest.  314. 

Chasseneux,  Coat,  de  Bourgogne,  rub.  13,  §  2,  No.  8. 
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Bacquet,  Droits  de  Justice,  ch.  30,  No.  25. 
Loyseau,  Des  Seigneurics,  ch.  12,  No.  120. 
Choppin,  Dm  Domaine,  book  1,  tit.  15,  No.  6. 
Gallon,  tit.  31  de  POrd.  de  1669. 
Coquille,  Cout.  de  Nivernais,  ch.  16,  art.  1. 
Legrand,  Coutume  de  Troyes,  art.  179,  §  1. 
Marcilly,  commentator  on  the  Custom  of  Troyes,  art.  179. 
Bouhier,    commentator    on    the   Custom   of  Bourgogne, 
ch.  62,  No.  106. 

Bouvot,  commentator  on  the   Custom  of  Bourgogne,  cited 
by  Henrion  de  Pansey,  Diss.  feod.  Vo.  Eaux,  §  13. 
Fabert,  Coutume  de  Lorraine,  §  301,  p.  481. 
Ancien  Repertoire,  Vo.  Riviere. 
Pothier,  du  Droit  de  propriete,  No.  53. 
Chabrol,  Cout.  d'Auvergne,  v.  1,  p.  53. 
Herve,  Theorie  des  matieres  feodales,  v.  4. 


Authors  who  assign  the  ownership  of  the  water  courses  to 
those  who  live  on  the  banks.  (1) 

Boerius,  decis.  382,  Nos.  4  and  5, 

Domat,  book  2,  tit.  6,  sect.  1. 

Boucheul,  Cout.  de  Poitou,  art.  49. 

Hevin,  Consultes,  53. 

Ricard,  Coutume  de  Senlus,  tit.  13,  art.  268. 

Ferriere,  Institutes,  book  2,  §  2. 

Traite  historique  de  la  Souverainete  du  Rot,  ch.  9,  No.  12. 

Authors  who  assign  the  ownership  of  the   waters  to  the 
feudal  Seigniors. 

Lebret,  Traite  de  la  Souverainete,  book  2,  ch.  15. 

Guyot,  Traite  des  fiefs,  v.  5,  ch.  669. 

Henrion  de  Pansey,  Dissertations  feodales,  V.  Eaux,  §  7. 


(1)  To  these    authors,  says  Championniere,    we  must   add  those   who  are   cited 
supr*.  No.  381. 
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Basnage,  Coutume  de  Norma?idie,  art.  206. 
Herve,  Theorie  dcs  matieres  feodales,  v.  4. 


Authors  who  assign  the  ownership  of  the  small  rivers  to- 
the  Seigniors  having  superior  jurisdiction. 

Laroche-Flavin,  Tru.ite  dcs  droits  seigneur  io.ux,  ch.  17T 
art.  1. 

Despeisses,  tit.  5,  art.  3,  see.  9,  Xo.  1. 

Bobe,  Coutume  de  Mcaux,  art.  182. 

Bretonnier,  sur  Henrys,  book  3,  ch.  3,  quest.  35, 

Laplace,  Vo.  Flenvc,  No.  70. 

Pelee  de  Chenonteau,  Cout.  de  Sens,  p.  21. 

Lapoix-Freminville,  Pratique  des  terriers,  v.  4,  p.  42G, 

"  I  shall  close  what  has  reference  to  the  authors  (sa}> 
"  Championniere,  at  page  703,  Xo.  402,)  and  at  the 
"  same  time  the  chapter  upon  the  law  relating  to  rivers,  by 
"  making  known  the  opinion  of  two  celebrated  jurists,  who, 
"  it  appears  to  me,  give  a  summary  of  the  whole  subject, 
"  One  of  them  is  Souchet,  the  last  commentator  upon  con> 
"  mon  law,  and  who,  according  to  Merlin,  has  treated  the 
"  cpiestion,  relative  to  rivers,  better  than   any  other  author." 

Championniere  adds  in  a  note  :  "  Perhaps  it  would  be 
"  true  to  say  that  he  is  the  only  one  who  ever  really  treated 
'•  the  question.  The  argument  is  a  very  long  one,  and  I  only 
"  give  the  conclusions  here." 

As  I  have  cited  that  passage  from  Souchet  previously,  I 
refer  back  to  it. 

"  The  second  one  (says  Championniere,  p.  70G)  is  Merlin, 
"  most  decidedly  the  best  jurist  of  modern  times,  and  the 
t:  best  informed  on  seigniorial  law  "  Questions  de  Droit, 
Vo.  Peclic,  §  1. 

It  has  been  already  cited,  and  I  refer  to  it.  Champion- 
nil]- ■  closes  with    some  very  judicic  us   remarks.     He  says  : 
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*'  The  reader  may  have  perceived  how  exactly  all  the  infor- 
"  mation  contained  in  this  book,  applies  to  the  doctrines  of 
"  Merlin  ;  therefore,  on  the  one  side,  the  most  conscientious 
"  and  minute  examination  confirms  the  accuracy  of  the  theo- 
"  ries  of  the  most  eminent  jurist  of  our  age,  and,  on  the  other 
"  hand,  the  result  of  my  own  labor  will  be  corroborated  by 
"  knowledge  of  a  high  order,  and  by  the  authority  of  a 
"  great  name." 

Quite  recently,  since  the  able  arguments  of  the  Counsel, 
I  have  observed,  in  the  notes  of  one  of  them,  some  citations 
from  Dcmolombe,  in  support  of  the  pretentions  of  the  Sei- 
gniors that  they  are  the  proprietors  of  the  small  rivers. 
Demolombe  has  merely  touched  upon  the  subject  ;  and 
most  certainly,  without  classing  him  among  "  those  whos» 
knowledge  is  composed  of  citations  from  the  Arrets  or  from 
commentators,"  at  the  same  time  that  I  pay  homage  to  his 
talents  and  his  great  learning,  I  must  say  that  he  does  not 
appear  to  have  taken  much  trouble  to  search  into  the  ques- 
tion which  we  have  at  present  before  us.  On  his  way 
he  has  gleaned  in  the  field  of  the  celebrated  jurist  whose 
opinions,  he  says,  he  does  not  agree  with;  and  he  has  cited 
some  authors.  Nevertheless  his  superior  mind  was  struck 
with  two  things  ;  in  the  first  place,  that  the  feudists  rather 
establish  the  state  of  the  possessions  than  the  justice  of  them  ; 
in  the  second  place,  that  at  the  time  of  the  Revolution,  the 
accredited  opinion  was  that  the  small  rivers  did  formerly 
belong  to  the  Seigniors  having  superior  jurisdiction.  And 
it  does  appear  to  me,  as  it  did  to  Demolombe,  that 
"  those  authors  rather  established  the  state  of  the  posses- 
sions than  the  justice  of  them."  And  without  absolutely 
denying  that  the  "  state  of  the  possessions,  that  is  to  say 
in  other  terms,  the  social  facts  themselves,  the  customs  and 
traditions  were  at  that  period  the  principal  component  parts 
of  the  public  law  of  France."  We  must  not  however  admit 
for  that  reason,  that  the  Seigniors  had  the  full  and  entire 
possession  of  the  small  rivers. 
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As  to  the  "  opinion,"  referred  to  by  Demolombe  when 
he  says  "  that,  both  before  and  after  the  Revolution  of  1789, 
nothing  was  more  accredited,"  it  does  not  established  it  as 
law,  and  if  such  an  opinion  were  accredited,  which  might 
happen,  it  would  prove  at  least  the  grave  and  pernicious 
error  which  existed  in  relation  to  those  pretended  privileges, 
as  well  as  in  relation  to  a  number  of  others  which  increased 
the  mass  of  overwhelming  abuses  which  shook  the  social 
edifice  in  France  to  its  foundation,  and  necessitated  the  re- 
construction of  it. 

Demolombe  is  the  most  recent  writer  on  these  subjects, 
or  rather,  the  one  who,  in  the  10th  vol.  of  his  Cede  Na- 
poleon, which  he  continues,  is  the  last  who  has  cursorily 
mentioned  it. 

I  therefore  sum  up  my  opinion  in  two  words.  The  Sei- 
gniors never  were  the  proprietors  of  unnavigable  and  non 
floatable  rivers,  and  if  they  did  attribute  to  themselves  some 
privileges  on  that  score,  it  was  either  the  consequence  of  en- 
croachments or  of  the  confusion  which  they  brought  upon  the 
fief  and  the  jurisdiction.  Besides  the  superior  jurisdiction 
being  abolished,  the  accessory  which,  at  the  most,  could 
only  be  the  consideration,  falls  to  the  ground  with  it. 

IX.  Legality  of  the  reservations  :  what  is  the  law  in  re- 
lation to  them,  and  what  is  it  in  relation  to  the  charges  and 
prohibitions  ? 

In  the  system  adopted  by  me  and  which  I  have  previously 
explained,  it  is  strictly  logical  only  to  acknowledge,  as- 
being  authorised  by  law,  those  reservations  which  are  ex- 
pressly allowed  by  the  Custom  of  Paris,  unless  the  latter  has 
been  modified  by  the  law  of  the  Country.  As  a  matter  of 
course,  those  must  be  admitted  which  have  been  sanctioned 
by  what  is  properly  called  the  law  of  the  Country.  It  is  unne- 
cessary to  add  that  the  same  rule  should  be  followed  with 
regard  to  the  charges  and  prohibitions.  I  therefore  reject, 
as  illegal  and  null,  all   the    reservations    mentioned   in  the 
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compendium  of  the  Propositions  of  the  Crown,  from  the  39th 
to  the  42d  inclusively.  See  the  Propositions  of  the  Crown 
on  this  subject  (1).  But  I  think  that  the  Attorney  General 
has  admitted,  as  being  legal,  some  reservations  which,  to 
my  mind,  are,  together  with  a  number  of  others,  quite  void 
and  illegal ;  but  I  must  give  some  explanations. 


(1)  39.  1.  Custom  seerns  to  have  sanctioned  the  reservation  of  timber  for  the  build- 
ing of  the  manor-house,  mills  and  churches,  without  indemnity ;  moreover,  such 
reservations  were  made  for  the  general  good,  and  were  calculated  to  promote  the  co- 
lonization and  settlement  of  the  Country  ; 

2.  The  reservation  of  fire  wood  for  the  use  of  the  Seignior  has  not  received  the  same 
sanction,  and  is  repugnant  to  the  principle  of  the  feudal  contract,  which  gives  to  the 
Censitaire  the  entire  property  of  the  dominium  utile  (domaine  utile)  ;  therefore,  all 
jueh  reservations  are  null,  and  cannot  give  rise  to  any  indemnity  ;. 

3.  The  same  thing  must  be  said  of  marketable  timber  ; 

4.  The  same  with  regard  to  the  reservation  of  all  mi  es,  quarries,  sand,  stone  and 
other  materials  of  the  like  kind,  except  the  reservation  of  mines  in  favor  of  the  King 
or  Suzerain,  according  to  the  conditions  set  forth  in  the  original  grants  of  seigniories 
and  fiefs ; 

5.  The  same  with  regard  to  the  reservation  of  all  rivers,  rivulets  and  streams,  for 
all  kinds  of  mills,  works  and  manufactures,  unless  the  soil  as  well  as  the  waters  have 
been  reserved ; 

6.  The  Seignior  could  not  legally  reserve  the  right  of  diverting  and  directing,  at 
his  will,  the  course  of  streams,  and  of  cutting  canals  through  the  farms  for  that  pur- 
pose, except  for  the  use  of  seigniorial  mills,  (moulins  banaux),  and,  in  every  such 
case,  he  was  obliged  to  indemnify  the  Censitaires ; 

7.  The  ieservation  of  the  right  of  taking  the  land  requisite  for  the  building  of  any 
kind  of  mills  or  manufactures,  with  or  without  indemnity,  is  null  and  illegal,  being 
contrary  to  the  principle  of  the  feudal  contract  which  imports  an  alienation  entire, 
and  for  ever,  of  the  dominium  utile  (domaine  utile) ; 

8.  The  same  must  be  said  of  the  reservation  of  the  indemnity  for  the  value  of  the 
lands  of  the  Censitaires  required  for  the  construction  of  railroads  ; 

9.  The  payment  of  the  cens  et  rentes  and  other  seigniorial  dues,  should  be  made  at 
the  seigniorial  manor,  or,  at  all  events,  within  the  limits  of  the  seigniory,  and  not 
elsewhere  ; 

10  The  reservation  of  the  right  of  fishing  and  hunting  on  the  lands  conceded,  is 
illegal  and  null,  as  having  a  tendency  to  deprive  the  Censitaire  of  a  part  of  the 
dominium  utile  (domaine  utile)  ; 

Non  of  the  reservations  declared  null  and  illegal  in  the  above  enumeration,  give 
to  the  Seigniors  a  right  to  be  iniemnified  for  the  suppression  of  them,  in  virtue  of 
Ci  the  Seigniorial  Act  of  1854." 

40.  It  must  be  held,  that  all  the  reservations,  stipulated  in  the  deeds  of  concession, 
apart  from  those  set  forth  in  the  original  grants  of  the  fief,  or  recognized  by  common 
law,  or  those  sanctioned  by  usage,  such  as  the  reservation  of  timber  for  ihe  building 
of  the  manor-houte,  mills  and  churches,  are  null  and  illegal. 

41.  Prohibitions  of  the  following  kind  stipulated  for  the  advantage  of  the  Seignior, 
viz:  1.  A  prohibition  to  build  any  kind  of  mills,  manufactures  or  other  works  (usines), 
moved  by  water,  wind  or  steam  ;  2.  A  prohibition  to  sell  marketable  timber,  to 
make  deals,  to  grind  grain,  not  subject  to  banality,  grown  beyond  the  censive,  and 
intended  for  market ;  3.  A  prohibition  to  use  streams  passing  by,  or  through,  the 
lands  of  the  Censitaires,  to  propel  mills,  manufactures  or  other  works  (usines),  are 
illegal;  and  the  suppression  of  them  cannot  give  the   Seigniors  a    right  to  in  lemnity. 

42.  The  covenants  contained  in  certain  deeds  of  concession,  by  which  personal  labor 
(correes)  is  imposed  on  the  Censitaires,  for  the  advantage  of  the  Seigniors  are  illegal, 
and  give  no  claim  to  the  Seigniors  for  indemnity.  In  France,  personal  labor  (corvces) 
was  the  price  of  the  redemption  of  mort  main  (main-morte);  this  servitude  not  exis- 
ting   in    Canala,    the    covenant    establishing    personal    labor     (conies)   remained 

with  ut  cause  or  consideration,  and  is  therefore  null.  Moreover  the  imposition  of 
personal  labor  (corvees)  was  prohibited  by  a  Decree  (Arret)  of  the  lntendantBcgoa, 
dated  22nd  January,  1716. 
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In  the  39th  Proposition,  the  Crown  tells  us  "  that  custom 
appears  to  have  sanctioned  the  reservation  of  the  timber  for 
the  building  of  the  manor,  and  of  the  mills  and  churches 
without  any  indemnity  ;  moreover  reservations  of  that  kind 
were  made  with  a  view  to  the  public  good,  and  tended  to 
advance  the  colonization  of  the  Country." 

I  am  not  aware  of  any  law  which  authorised  the  Seignior 
to  reserve  the  timber  he  might  require  for  the  building  of  the 
manor  and  of  the  mills.  So  far  as  the  churches  are  con- 
cerned, if  the  Seigniors,  before  the  law  of  1791,  had  been 
as  zealous  to  build  them,  as  they  were  desirous  of  building 
their  manors  and  their  mills,  at  the  expense  of  their  Cen- 
sitaires,  it  was  very  easy  for  them  to  furnish  the  timber,  by 
taking  it  from  their  own  domains,  instead  of  taking  it  from 
the  lands  of  their  Censztaires. 

I  acknowledge  the  reservation  of  the  mines  in  favor  of  the 
King  or  Seignior,  under  the  conditions  contained  in  the  first 
grants  of  the  seigniories  or  Jiefs,  as  stated  in  Xo  4,  of  the 
39th  Proposition.  In  iSTo  5,  the  Crown  admits  the  reser- 
vation of  all  the  rivers,  rivulets  and  streams  of  water  for  all 
kinds  ctf  mills  and  factories,  when  the  land,  as  well  as  the 
water,  has  been  reserved,  and  the  Crown  rejects  it  if  the 
land  has  not  been  reserved  as  well  as  the  water.  I  cannot 
agree  to  this,  and  I  reject  them  in  both  cases. 

I  agree  to  the  40th  Proposition,  with  the  same  exception 
however  as  to  the  39th. 

I  have  one  or  two  observations  to  make  about  the  corvees. 
If  they  are  only  looked  upon  in  the  same  light  as  they  are 
seen  in  by  Article  71  of  the  Custom  of  Paris,  which  looks 
upon  them  as  legal  when  they  are  stipulated,  there  can  be  no 
difficulty.  Whether  they  were  given  or  not  as  the  price  of 
the  redemption  of  the  mortmain,  there  is  the  law  which  renders 
the  stipulation  legal.  And  such  was  really  the  case  up  to  the 
Arret  of  1711.  But  this  Arret  supervenes,  and  from  that  mo- 
ment, the  Seignior  is  bound  to  concede  a   litre  de  redevancts 
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only.  The  feudal  system  is  modified  in  this  respect  as  well 
as  in  others.  The  corvees  cannot  consequently  be  legally 
stipulated,  except  in  so  far  as  they  are  dues,  in  the  meaning 
of  the  Arret  of  1711.  And  inasmuch  as  I  consider  them  to 
be  servitudes  or  charges,  I  look  upon  them  as  being  quite  as 
illegal  as  the  reservations,  charges  and  prohibitions  above 
mentioned. 

However,  if  there  be  any  doubt,  which  I  do  not  acknow- 
ledge, the  Ccnsitaire,  being  the  person  burdened,  should 
reap  the  advantage,  the  more  so,  as  I  hold  to  what  I  said 
at  the  commencement,  that  nothing  should  be  decided  in 
favor- of  the  Seignior  from  analogy,  no  more  than  from  pre- 
tended'ideas  of  equity,  for  the  simple  reason,  that  the  sys- 
tem oijiefs  and  the  seigniorial  tenure  are,  in  some  respects, 
beyond  the  limits  of  common  law  and  even  of  the  law  of  na- 
ture. 

I  might  add  that,  although  I  do  not  attach  as  much 
importance  to  that  Arret  as  some  persons  do,  I  might,  I  re- 
pea%  add  the  Arret  of  the  Intendant  Begon,  dated  22  January 
1716,  which  prohibits  the  imposition  of  corvees. 

With  these  explanations,  I  will  refer  to  the  printed  expla- 
nations of  the  Crown.  1  adopt  them  as  being  in  harmony 
with  my  own  ideas  in  relation  to  the  reserves,  charges  and 
prohibitions. 

Before  abandoning  this  part  of  the  subject,  I  mean  the 
reservations  and  prohibitions,  I  shall  mention  two  ideas 
which  have  struck  me  and  which  I  confidently  lay  open  for 
the  criticism  of  those  persons  who  are  in  the  habit  of  doing  so. 

The  first  one  has  reference  to  the  reservations  and  prohi- 
bitions. Seigniors  pretend  that  they  have  the  right  of  re- 
serving for  themselves  the  timber  for  the  building  of  the 
manor-house,  the  mills  and  churches,  without  paying  any 
indemnity  for  it ;  the  firewood  for  the  use  of  the  Seignior, 
timber  for  exportation,  all  the  mines,  quarries,  sand,  stone 
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and  other  materials  of  the  same  kind  ;  the  right  of  diverting 
the  water  courses,  and  of  cutting  canals  through  the  lands  for 
that  purpose  ;  the  right  of  taking  such  quantities  of  land  as 
may  be  required  to  build  all  kinds  of  mills  and  manufac- 
tories upon  paying  the  indemnity  which  might  be  paid  the 
Censitaires  for  such  portions  of  land  as  might  be  taken  for 
railroads,  and  the  right  of  fishing  and  hunting  upon  the  con- 
ceded lands.  The  prohibitions  are  :  to  build  any  kind  of 
mills  or  manufactories,  worked  by  water,  wind  or  steam  ; 
to  sell  any  timber,  to  make  deals,  or  grind  any  grain,  not 
subject  to  the  right  of  banality,  grown  out  of  the  limits  of  the 
censive  and  intented  for  exportation  ;  to  make  use  of  the 
streams  running  through  or  alongside  of  the  lands  of  the  Cen- 
Stt aires,  for  the  purpose  of  working  mills  and  manufactories. 

After  such  an  enumeration,  how  is  possible  to  doubt  but 
that  the  Seignior  has  the  power,  if  he  choses,  to  reserve  almost 
all  the  land  which  he  grants,  or  to  limit  in  such  a  manner 
the  exercise  of  the  rights  which  he  gives  his  Censitaire,  over 
the  timber,  sand,  stone  and  everything  else,  that  the  Cen- 
sitaire  has  merely  the  shadow  of  a  concession  ?  Finally, 
where  -will  we  stop,  since  we  acknowledge  that  the  Sei- 
gnior has  the  right  of  making  reservations.  What  rule  shall 
we  follow  to  restrain  them  ?  Shall  it  be  the  half,  the  quarter, 
the  third,  five  eighths,  or  seven  eighths  ?  And  in  order  that 
the  Seignior  may  not  take  everything,  will  it  be  maintained 
that  he  has  not  the  right  to  keep  almost  everything  ?  I  may 
be  told  that  we  should  not  suppose  that  the  Seignior  would 
be  guilty  of  such  tyranny  and  would  commit  such  an  act 
of  injustice.  For  what  possible  reason  should  those  reser- 
vations be  made  ?  Is  it  in  jest  or  in  earnest,  that  reservations 
of  this  kind,  of  almost  all  the  land  and  water,  are  made  ? 

The  second  idea  is  as  follows.  The  Seigniors,  by  virtue 
of  the  common  law  and  of  the  feudal  law  or  by  both,  but  it 
is  sufficiently  difficult  to  ascertain  which,  pretend  that  they 
are  the  proprietors  of  the  unnavigable  and  non  floatable 
rivers;  and  by  virtue   of  the    Arret  of   16S6,  they  pretend 
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to  hare  acquired  a  universal  title  to  the  right  of  banality 
without  its  being  necessary  for  them  to  stipulate  iraccording 
to  the  terms  of  Article  71  of  the  Custom  of  Paris.  If  such 
be  their  conviction,  if  the  law  be  so  clear  and  decisive,  both 
the  Seigniors  and  Censitaires  are  equally  subject  to  it.  Why 
therefore  should  we  have  these  odious  reservations,  made 
with  so  much  precaution  and  perseverance,  increasing  from 
year  to  year  to  such  an  extent,  that,  at  the  rate  certain  Sei- 
gniors were  going  on  at,  the  contracts  between  them  and 
their  Censitaires  would  have  become  deeds  of  reservation 
rather  than  grants  ?  Do  these  reservations,  inserted  in  the 
deeds  of  concession,  per  chance  betray  any  doubt,  any  fear, 
I  was  going  to  say,  any  conviction,  that  they  are  not  acknow- 
ledged by  either  law  or  justice  ?  I  shall  leave  it  to  those 
who  know  more  about  the  matter  than  I  do,  to  account  for 
this  singular  circumstance.  I  have  not  the  power  of  scruti- 
nizing the  consciences,  nor  is  it  a  part  of  my  duty  as  a 
Judge,  to  do  so  ;  but,  in  that  capacity,  I  have  a  right  to 
judge  both  the  Seigniors  and  the  Censitaires,  and  those  inte- 
rested whoever  they  may  be,  by  their  acts,  when  I  am  called 
upon  to  weigh  them.  However  I  have  the  satisfaction  of 
concurring  almost  entirely  with  the  majority  of  the  Court, 
in  the  important  decision  which  it  renders  in  relation  to  these 
reservations. 

I  should  perhaps  say  a  word,  in  passing,  about  the 
Proclamation  of  1763,  to  which  some  persons  (few  in  num- 
ber, it  is  true)  attribute  the  magical  power  of  having  set 
aside  the  old  laws  of  the  Country,  and  of  having  substi- 
tuted, in  their  place,  the  Civil  laws  of  England.  It  is  truely 
distressing  to  see,  that  in  1856  such  opinions  should  be 
maintained,  being,  as  they  are,  not  only  legal  but  consti- 
tutional heresies.  The  desire  that  a  mere  Proclamation  of 
the  King,  the  inlention  of  which  was  not  to  attack,  even  in 
the  slightest  degree,  the  old  established  laws  of  the  Country, 
should  have  the  effect  of  setting  them  aside,  upon  a  mere 
recommendation  to  the  Judges,  to  decide  as  near  as  may  be 
agreeable  to  the    laws  of  England  ;    this  recommendation 
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might  perhaps  apply  to  Florida  and  to  New  Grenada,  but 
I  do  not  however  admit  that  it  does.  If  the  laws  of  England 
were  introduced  into  Canada,  had  the  King  the  power  of 
allowing  the  Judges  not  to  follow  them  and  put  them  in  ex- 
ecution. Could  he  give  the  Judges  the  discretionary  power 
of  deciding  according  to  their  own  caprice,  as  near  as 
might  be  agreeable  to  the  laws  of  England  ?  Truely,  that 
would  be  quite  a  subversion  of  constitution,  laws,  treaties 
and  justice. 

And,  in  the  face  of  the  Actof  1774  (Quebec  Act)  sec.  8,  how 
can  we  be  serious  in  repeating  what  we  have  ceased  say- 
ing for  a  great  length  of  time,  that  the  French  laws  were 
restored  in  1774  ?  It  is  stated,  that  resort  shall  be  had  to  the 
lavjs  and  customs  of  Canada^  as  the  rule  for  the  decision  in 
all   matters   of   controversy   relative   to   property  and   civil 

rights There    were    laws   in    Canada  at  that  time, 

otherwise  the  Act  of  1774  would  be  void  of  sense.  If  there 
were  any  laws  in  Canada,  they  were  the  old  laws.  They 
were  not  reestablished,  for  the  simple  reason  that  they  had 
never  been  abolished  ;  nor  were  they  abolished  by  virtue  of 
the  Imperial  Statute,  inasmuch  as  that  Statute  solemnly 
acknowledges  their  existence,  and  even  guarantees  that 
they  shall  remain  in  force.  That  is  so  far  as  the  serious 
consideration  of  the  question  is  concerned.  But  I  should 
like  to  know  how,  and  by  what  process,  they  who  had 
caused  to  disappear  instantaneously  as  a  shadow,  laws 
whicli,  at  the  present  day,  every  educated  and  imprejudiced 
man,  would  be  sorry  for  more  reasons  than  one,  not  to  see 
in  force,  by  what  process,  I  say,  they  should  also,  by  virtue 
of  their  Proclamation,  have  destroyed  the  customs  of  the 
inhabitants  of  the  Country  ?  It  must  have  required  a  mighty 
effort  to  effect  that  object  !  And  notwithstanding  that,  the 
Act  of  1774  talks  of  laws  and  customs.  If  it  reestablished 
those  laws  which  had  not  fallen  to  the  ground,  it  should 
likewise,  have  revived  the  customs  of  the  inhabitants  of  the 
Country,  which  had  never  lost  any  thing  of  their  vitality. 
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We  can  easily  see  to  what  absurd  consequences  such  a  pre- 
tention may  lead. 

That  is  not  the  way  successfully  and  efficaciously  to  des- 
troy an  entire  code  of  laws,  in  relation  to  which,  Attorney 
General  Thurlow,  when  giving  his  opinion  to  His  Majesty 
Geo.  Ill,  used  to  say  :  "  There  is  not  a  maxim  of  the  com- 
"  mon  law  more  certain,  than  that  a  conquered  people, 
"  retain  their  ancient  customs,  till  the  conqueror  shall 
"  declare  new  laws.  To  change  at  once  the  laws  and  man- 
u  ners  of  a  settled  Country,  must  be  attended  with  hardship 
"  and  violence.  And  therefore,  wise  conquerors,  having 
"  provided  for  the  security  of  their  dominions,  proceed 
"  gently,  and  indulge  their  conquered  subjects  in  all  local 
"  customs,  which  are  in  their  nature  indifferent,  and  which 
"  have  been  received  as  rules  of  property,  or  have  obtained 
"  the  force  of  laws.  It  is  more  material  that  the  policy 
"  should  be  favored  in  Canada,  because  it  is  a  great  and 
"  ancient  Colony,  long  settled,  and  much  cultivated  by 
"  French  subjects  who  now  inhabit  it  to  the  number  of 
"  eighty  or  one  hundred  thousand." 

Messrs.  York  and  De  Grey  spoke  to  the  same  purport,  so 
did  also  all  the  eminent  men  of  that  day  in  England,  who 
had  any  regard  for  their  own  character. 

It  is  hardly  necessary  for  me  to  remark  that,  since  the 
Proclamation  of  17G3  could  not  and  ought  not,  in  any  case, 
to  have  caused  the  result  which  is  attributed  to  it,  in  regard 
even  to  a  conquered  Country  and  with  much  less  reason, 
fcould'  it  do  so  in  regard  to  one  which  had  only  been  ceded. 

I  must  now  stop,  it  was  not  my  intention  to  discuss  this* 
question  ;  nothing  more  should  be  said  about  it  ;  I  merely 
intended  to  say  a  word  in  passing. 

In  order  to  avoid  repetitions,  I  will  refer  those  persons 
who  are  curious  about  the  matter,  to  vol.  2  of  the  Decisions 
of  the  Tribunals    of  Canada,  p.  405  and  seq.  ;  there  it  will 


58  g 

be  seen  that  I  treated  the  subject,  at  length,  in  the  memo- 
rable case  of  Stuart  vs.  Borrowman.  Moreover,  it  appears 
to  me  that  the  consideration  of  this  question,  is  a  matter  of 
very  slight  importance  here,  since  even  the  men  who  at- 
tribute to  the  Proclamation  of  1763,  intentions  which  the 
King  of  England  never  had,  and  results  which  it  never  could 
have  produced,  acknowledge,  or  I  should  rather  say,  are 
of  opinion  that  the  Act  of  1774,  reestablished  the  old  laws 
of  the  Country.  I  have  alluded  to  the  subject,  merely  from 
the  fear  that  if  I  did  not,  my  silence  would  be  looked  upon 
as  if  I  assented  to  what  I  consider  as  a  serious  legal  and 
constitutional  heresy. 

I  am  not  aware  that  it  is  very  necessary  to  speak  of  the 
two  Imperial  Acts,  I  mean  the  "  Canada  Trade  Act " 
3  Geo.  4,  cap.  19,  and  the  "  Tenures  Act,  6  Geo.  4  ; 
according  to  my  opinion,  the  questions  which  have  been 
brought  up  before  us,  are  not  affected  by  them.  All  that 
we  could  possibly  infer  from  these  statutes,  is  that  it  was 
thought  necessary  in  England  as  well  as  in  Canada,  to  le- 
gislate upon  the  Seigniorial  tenure.  Moreover  my  ideas  and 
opinions  upon  any  intervention  of  this  nature,  are  quite 
settled.  The  Act  of  1774,  "Quebec  Act,"  is  formal  and  deci- 
sive. It  is  only  necessary  to  read  the  end  of  that  section  ; 
it  is  only  susceptible  of  one  interpretation.  The  Imperial 
Parliament  does  not  reserve  the  right  of  changing  or  mo- 
difying the  laws  which  it  guarantees  ;  on  the  contrary,  those 
laws  are  to  be  the  rule,  "  the  principles,  on  which  all  mat- 
"  ters  in  dispute,  relative  to  the  property  and  social  rights 
"  of  the  Canadian  subjects,  shall  bo  decided,  till  such  time 
"  as  they  (laws  and  Customs  of  Canada)  shall  be  changed  or 
"  altered  by  Ordinances  which  may  be  passed  hen  - 
"  after,  in  the  said  Province  by  the  Governor,  Lieutenant- 
"  Governor  or  Commandant  in  Chief,  by  and  with  the  con- 
"  sent  and  advice  of  Legislative  Council,  which  will  be 
"  established  there  as  mentioned  in  that  Act." 

Without,  in   the  least,  commencing  to  discuss  the   ques- 
tion about  the  Sovereign  powers  of  the  Imperial  Parliament 
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in  relation  to  the  Colonies,  and  to  every  thing  concerning 
them,  upon  which  I  have  my  own  opinion,  it  appears  quite 
evident  to  me,  that  if  the  Imperial  Parliament  possesses  the 
unlimited  power  attributed  to  it,  it  might,  in  1774,  just  as 
well  have  delegated  its  power,  to  legislate  upon  our  laws, 
to  the  Colonial  Legislature,  rather  than  keep  the  power  in 
its  own  hands  and  exercise  it  itself.  Those  persons  who 
imagine  that  the  power  of  the  Imperial  Parliament  is  un- 
limited, would  have  some  reason  for  denying  that  the  Act  of 
1774  has  the  effect  which  I  attribute  to  it,  if  the  Imperial 
Parliament  had  been  satisfied  with  deciding  that  the  laws 
of  the  Country  would  be  the  rule  and  principle  upon  which 
all  disputes  relating  to  property  and  to  the  social  rights  of 
the  Canadian  subjects,  should  be  decided.  But  how  can 
such  a  pretension  be  maintained,  in  the  face  of  the  solemn 
and  decided  declarations  of  the  Imperial  Parliament,  that 
matters  should  remain  in  that  state,  until  such  time  as  those 
laws  should  be  altered  by  the  Legislature  of  the  Country. 
It  is  an  absolute  and  formal  renunciation,  and  a  delegation 
of  its  authority  to  the  Colonial  Legislature,  so  far  as  a  cer- 
tain particular  object  is  concerned. 

Mere  good  sense  makes  us  understand  in  an  instant  that 
such  was  the  intention.  What  kind  of  guarantee  would  the 
Canadian  subjects  have  had  for  the  maintenance  and  pre- 
servation of  their  properties  and  possessions,  and  of  their 
"  laws,  usages  and  customs  and  all  their  other  rights  as 
citizens,  &c.,"  if  that  power  which  agreed  to  maintain  tl  em, 
could  at  will  and  at  any  moment  reduce  that  Act  to  a  dead 
law  ?  For  that  reason  I  am  of  opinion  that  the  Canada  Trade 
Act  and  the  Tenure's  Act,  so  far  as  they  relate  to  the  pre- 
sent question,  could  not,  and  cannot  at  present,  have  the 
effect  which  some  persons  attribute  to  them. 

It  is  not  out  of  place  to  call  your  attention  to  the  contrast 
presented  by  the  Imperial  Act  of  1774,  when  compared 
with  the  Edit  de  creation  of  the  Superior  Council  of  Quebec, 
in  16G3.     The  first  was  the  act  of  a  constitutional  srovern- 
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ment  which  guaranteed  us  our  laws  and  formally  acknow- 
ledged the  existence  of  them  ;  the  latter  was  the  act  of  an 
absolute  government  which,  not  only  subjected  the  Superior 
Council  of  Quebec  to  the  laws  and  Ordinances  of  the  King- 
dom, but  reserved  also  to  itself  the  sole  right  of  making 
alterations  in  them. 

From  these  observations,  it  appears  quite  natural  and  rea- 
sonable that  we  should  consider  that  those  two  Statutes  have 
nothing  to  do  with  the  question  with  which  we  have  at- 
tempted to  connect  them.     I  will  now  sum  up. 

The  feudal  system,  as  it  existed  in  France  under  the 
control  of  the  Custom  of  Paris,  has  been  considerably  mo- 
dified in  New  France,  and  the  Seignior,  from  the  freedom 
he  possessed  in  France,  relative  to  his  right  of  granting  and 
alienating  lands,  has  coma  in  New  France  under  the  con- 
trol of  a  legislative  power  which  was  bound  down  by  the 
particular  circumstances  under  which  an  immense  Country 
was  placed,  and  where  colonization  was  the  great  aim  of 
the  Crown  of  France.  The  intentions  of  the  King  became 
obligatory,  so  far  as  concessions  were  concerned,  in  the 
same  manner  as  a  settled  and  low  rate  was  one  of  the  most 
proper  means  to  attain  the  end  in  view.  It  is  therefore  not 
in  the  least  astonishing  that  we  should  find  that  rule  record- 
ed in  the  laws  of  that  time,  and  imbued  all  through  with 
the  force  of  custom,  that  rule  which  becomes  a  general  one 
without  however  being  universal,  for  the  very  reason  that  a 
number  of  Seigniors  had  the  unheard  of  pretention  of  making 
rights  for  themselves,  in  the  same  manner  as,  at  a  later 
period,  they  established  privileges  commensurate  with  the 
extent  of  their  violation  of  the  laws.  The  important  period 
of  the  legislation  of  Marly  decided  a  question  of  great  im- 
portance. Those  Arrets,  being  the  expression  of  that  legis- 
lation, are,  as  they  should  necessarily  be,  laws  of  public 
order,  both  characteristically  and  essentially,  and  with 
regard  to  the  means  of  carrying  them  into  execution,  having, 
at  all  times,   in  view  the  great  project  of  colonising  New 
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France.  The  result  is  a  serious  matter  in  itself  and  is  of 
great  practical  importance.  The  advancement  of  the  Country 
depended  upon  their  observance,  and  a  contrary  effect  was 
to  be  expected  from  their  violation.  For  that  reason  it  is 
not  astonishing  that  no  person  was  allcwed  to  depart  from 
them  by  any  private  agreements.  It  is  not  sufficient  for  a 
Country  to  possess  laws,  it  must  have  such  a  judicial  orga- 
nization as  will  enforce  the  execution  of  those  laws  in  such 
a  manner  as  will  guarantee  the  attainment  of  the  object  they 
have  in  view.  We  find  therefore,  both  under  the  old  and 
new  domination,  that  machinery  indispensable  to  great  works, 
the  wounderful  ensemble  of  which  would,  without  doubt, 
have  worked  well  if  the  Seigniors  had  not  thrown  obstacles 
into  the  way  of  the  well  working  of  that  machinery, 
which  had  been  so  judiciously  set  in  motion  by  men  whose 
talents  equalled  at  least  the  narrow  minded  spirit  of  criti- 
cism of  those  who  did  not  understand  them.  Although 
the  action  of  the  Tribunals  was  frequently  impeded,  it  is  a 
manifest  fact,  which  contradicts,  in  a  formal  manner,  the 
pretension  of  those  who  were  desirous  of  obliterating  the 
most  important  part  of  the  ancient  law  of  the  Country,  by 
trying  to  stamp  it  with  desuetude.  And  certainly  that  is  a 
most  singular  kind  of  desuetude  which  could  be  established 
by  means  of  the  continuance  of  action  on,  the  part  of  the 
Tribunals,  before  the  cession,  and  for  a  short  period  during 
the  existence  of  the  military  Tribunals.  That  desuetude 
was  in  the  least  quite  as  strange,  which  they  were  desirous 
should  result  from  the  fact  that  those  unabrogated  laws 
were  laws  no  more,  because  we  do  not  find  that  those  in- 
fractions of  the  laws  were  punished  at  every  moment  ;  thus 
establishing  the  maxim,  that  it  is  necessary  to  multiply  the 
violation  of  the  law,  in  order  the  better  to  establish  tts  ex- 
istence. I  think,  in  my  humble  opinion,  that  I  have  deter- 
mined the  interesting  and  important  question  relative  to  the 
waters,  both  navigable  and  unnavigable  and  non  floatable, 
in  the  only  manner  which  it  appears  to  me,  is  consonant 
with  truth.  The  contrary  opinion  is,  to  my  mind,  a  manifest 
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error  which  has  nothing,  (I  will  not  say,)  to  justify  it,  but 
which  it  could  offer  as  a  pretence,  except  the  feudal  system 
such  as  encroachments  and  the  opinions  of  superannuated 
feudists  could  produce,  when  they  dreamt  of  a  promised 
land  for  the  Seigniors.  The  right  of  banality  is  a  system 
quite  peculiar  to  the  Country.  It  never  was  introduced  into 
New  France,  it  was  established  there.  It  appears  to  me 
that,  from  the  confusion  of  these  two  ideas,  has  arisen  the 
error  which  I  have  tried  to  guard  against,  in  relation  to  its 
consequences  in  this  Country.  According  to  my  opinion, 
both  the  reservations  and  pretentions  of  the  Seigniors  re- 
lative to  waters,  should  suffer  the  same  fate.  They  are  en- 
croachments which  must,  in  great  part,  be  done  away  with. 
Although  I  do  not  rely  upon  the  declarations  of  Mr.  Hoc- 
quart,  in  whose  favor  we  are  desirous  of  admitting  that,  in 
that  respect,  he  had  an  intimate  knowledge  of  the  King's 
intentions,  without  however  giving  him  the  same  credit,  in 
declarations  "which  he  makes  elsewhere,  about  other  mat- 
ters ;  nevertheless  I  shall  cite  the  Arrdt  issued  by  him,  pro- 
hibiting the  imposition  of  corvees.  In  the  midst  of  the  dis- 
puted claims  of  the  Censitaires  and  the  Seigniors,  appear 
certain  rights  which  are  sacred  for  both  of  them,  and  I  there- 
fore acknowledge  them.  I  grant  them  to  the  Seigniors  ; 
the  Censitaires  are  bound  to  pay  the  Seigniors  those  which 
are  mentioned  below  according  to  the  valuation  to  be  made 
pursuant  to  law.     They  are  : 

The  cens  et  rentes,  the  lods  et  vetites,  the  right  of  banality 
such  as  established  in  this  Country,  provided  that  it  has 
been  stipulated. 

"  These  are  the  rights,  dues  and  reservations  which  should 
"  be  valued,  in  order  to  ascertain  the  full  amount  at  which 
"  the  seigniorial  rights  should  be  redeemed  as  required  by 
"  the  Seigniorial  Act." 

I  differ  most  materially  from  the  majority  of  the  Court 
upon  several  important  points.  Sometimes  I  stand  alone, 
at  other  times  my  name  is  inscribed  with  those   of  several 
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other  members  of  this  Court ;  sometimes  also  I  agreed  in 
opinion  with  the  whole  Tribunal ;  finally  I  will  be  seen 
voting  in  favor  of  the  first  part  of  an  answer,  when  I  do  not 
compromise  my  opinions,  and  voting  against  the  second 
part  of  it,  not  because  it  may  be  altogether  erroneous,  but 
because  at  the  same  time  that  it  asserts  a  truth,  it  sanctions 
an  error.  I  do  not  agree  with  the  2nd  paragraph  of  the 
answer  to  the  41st  question  of  the  Attorney  General  where 
mention  is  made  of  a  droit  principal,  which  I  reject, 
although  I  am  of  opinion  that  the  suppression  of  the  prohi- 
bitions mentioned  in  it,  not  only  renders  all  claims  on  the 
part  of  the  Seigniors  in  that  behalf,  illusory,  but  also  that 
they  had-no  such  right  whatever.  All  those  votes  are  given 
from  profound  conviction,  and  from  a  principle  quite  as 
sacred  for  a  Judge  as  for  every  other  man,  I  mean  the  right 
and  duty  of  always  acting  according  to  one's  convictions 
and  never  against  them. 
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